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Report to: 		Governing Body

Date of Meeting: 	13th December

Subject: 		Section 75 Agreement

Presented by: 		Helen Kenyon









STATUS OF THE REPORT (auto check relevant box)

For Information 			☐			
For Discussion				☐
For Approval / Ratification		☒
Report Exempt from Public Disclosure	☒ No	☐ Yes










	PURPOSE OF REPORT:

	This report is brought to the Governing Body to formally approve the updated s75 agreement 

The attached document has been updated in conjunction with NEL Council, and independent legal advice has been provided by DAC Beachcroft LLP.  It should be noted that NEL Council has already agreed the revised document.


	
Recommendations:
	
For the Governing Body to formally approve the updated s75 agreement



	Sub Committee Process and Assurance: 
	The draft was discussed at the Union Board workshop on the 11th October 



	Implications:
	

	Risk Assurance Framework Implications: 
	As detailed in the agreement   


	Legal Implications:

	Independent legal advice has been provided by DAC Beachcroft LLP


	Equality Impact Assessment implications:

	                                                                                                                                    
An Equality Impact Analysis/Assessment is not required for this report                                                  ☒

An Equality Impact Analysis/Assessment has been completed and approved by the EIA 
Panel.  As a result of performing the analysis/assessment there are no actions arising                        ☐                            
from the analysis/assessment

An Equality Impact Analysis/Assessment has been completed and there are actions arising              ☐  
from the analysis/assessment and these are included in section ____ of the enclosed report

	Finance Implications:

	None 



	Quality Implications:

	
This report details a positive impact on quality.                                                                                           ☒
The proposal put forwards, if agreed, would have a positive impact in terms of enabling providers to meet safe staffing targets.  Retention and recruitment is forecast to be improved, which would have a positive impact on the safe delivery of local services.

This report details a neutral impact on quality.                                                                                            ☐
The report will not make any impact on experience, safety or effectiveness.  

This report details a negative impact on quality.                                                                                         ☐
The report details the need for budgets to be significantly reduced.  It is clear that the report summarises that quality will be negatively impacted by this  as decisions to remove services/provide a lower level of provision to solely meet the ‘must do’s’ of provision in terms of meeting people’s needs has to be made.  It is forecast that service user experience will be negatively impacted by this position.

	Procurement Decisions/Implications (Care Contracting Committee):

	Not applicable

	Engagement Implications:

	COM and the chair of the Community forum have engaged in the process



	
	

	Conflicts of Interest 

	Have all conflicts and potential conflicts of interest been appropriately declared and entered in registers which are publicly available?   

☒  Yes            ☐  No


	Links to CCG’s Strategic Objectives
	☒ Sustainable services                                       ☒ Empowering people
☒ Supporting communities                               ☒ Delivering a fit for purpose organisation

	NHS Constitution:

	https://www.gov.uk/government/publications/the-nhs-constitution-for-england



	Appendices / attachments
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THIS AGREEMENT is made on the_________ day of ____________2018

BETWEEN:

(1) North East Lincolnshire Council of Municipal Offices, Town Hall Square, Grimsby DN31 1HU ("the Council")

(2) NHS North East Lincolnshire Clinical Commissioning Group of Municipal Offices, Town Hall Square, Grimsby DN31 1HU   ("the CCG"); 

The Council and the CCG together being "the Partners".


BACKGROUND


(A) The Council employs the Secondee in the capacity set out in Schedule 1. By an agreement on 1 August 2017, the Council and the CCG agreed that the Secondee should be seconded to the CCG to undertake the duties of the Joint Appointment in the role and on the terms set out in Schedule 1. 

(B) This Agreement sets out the terms on which the Secondee is made available by the Council to fulfil the duties of the Joint Appointment.


Agreed terms


1. TC "1. Interpretation" \l 1Interpretation


The definitions and rules of interpretation in this clause apply in this agreement (unless the context requires otherwise).


CCG Role
is defined in Schedule 1 

Confidential Information
information, data and/or material of any nature which any Partner may receive or obtain in connection with the operation of this Agreement and the Services and:


(a) which comprises Personal Data or Sensitive Personal Data or which relate to any Service User or his treatment or medical history;


(b) the release of which is likely to prejudice the commercial interests of a Partner or the interests of a Service User respectively; or 


(c) which is a trade secret;.

Council Role
is defined in Schedule 1

Employment Contract 
the terms of employment between the Council and the Secondee at the date of this agreement, subject to any changes in the Secondee's salary or other benefits in accordance with the Council's usual procedures from time to time.


Employment Disputes
any dispute concerning the Secondee's employment, including legal proceedings or threatened or anticipated proceedings in the Employment Tribunals or the courts.

Joint Appointment
the joint and concurrent appointment of the Secondee to the post set out in Schedule 1

Management Issues
all those matters under the Employment Contract requiring action, investigation and/or decisions by the Council including in particular (by way of illustration only and without limitation) appraisals and performance issues; pay reviews and the award of other payments and benefits under the Employment Contract; periods of annual, sick or other leave; absence of the Secondee for any other reason; any complaint about the Secondee (whether or not that would be dealt with under the Council's disciplinary procedure) and any complaint or grievance raised by the Secondee (whether or not that would be dealt with under the Council's grievance procedure)

Secondee
is defined in Schedule 1 

Secondment
the secondment of the Secondee by the Council to the Joint Appointment on the terms of this agreement.

Secondment Period
the period of this agreement as defined in clause 2.2.

Section 75 Agreement
the agreement to be concluded between the CCG and the Council pursuant to Section 75 of the National Health Service Act 2006 relating to the Integrated Commissioning of services in the borough of North East Lincolnshire and the pooling of funds

Services 
the duties and accountabilities of the Council Role and/or the CCG Role as the case may be.


Union Board
the Union Board as defined in the Section 75 Agreement

1.1. The headings in this agreement are inserted for convenience only and shall not affect its construction.


1.2. A reference to a particular law is a reference to it as it is in force for the time being taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.


1.3. Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.


1.4. Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.


1.5. The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this agreement includes the Schedules.


2. TC "2. Secondment" \l 1Secondment


2.1. The Council will second the Secondee to the CCG to carry out the CCG Role jointly and concurrently with the Council Role in accordance with the terms of this agreement. The Partners will co-operate with each other and each use their reasonable endeavours to facilitate the successful performance of the Joint Appointment. 

2.2. The Secondment Period shall be deemed to have commenced on 1 August 2017 and shall continue until 

terminated in accordance with clause 11.


3. TC "3. Services" \l 1Services


3.1. The Council will use its reasonable endeavours to procure that the Secondee will provide the Services specified in Schedule 1.

3.2. The Secondee may be required to travel on business for either Partner to such places (whether within or outside the United Kingdom) by such means and on such occasions as the relevant Partner may from time to time require. The Partners will consult each other in advance in respect of any proposed travel or other engagement which might materially disrupt the delivery of the Services by the Secondee.

3.3. The Partners will regularly review and co-operate with each other and the Secondee in apportioning the Secondee's time between the Council Role and the CCG Role so as to best serve the joint interests of the Partners.


3.4. The Council will use its reasonable endeavours to procure that the Secondee will during the Secondment:


3.4.1. unless prevented by incapacity, devote the whole of the Secondee's working time, attention and abilities to the Services;


3.4.2. faithfully and diligently serve the CCG in the performance of the CCG Role whilst delivering the Services.


4. TC "4. Secondee's employment" \l 1Secondee's employment


4.1. The Employment Contract shall remain in force during the Secondment Period.


4.2. The Council has made the necessary changes to the terms of the Employment Contract so that it can second the Secondee to the CCG to provide the Services in accordance with the terms of this agreement. 

4.3. The Council will comply with the terms of the Employment Contract, as amended by agreement with the Secondee, during the Secondment Period.


4.4. Neither Partner will  require the Secondee to do anything that will breach the Employment Contract and will have no authority to vary the terms of the Employment Contract or make any representations to the Secondee in relation to the terms of the Employment Contract.

4.5. The CCG will provide the Council with such information and assistance as it may reasonably require to carry out its obligations as the Secondee's employer.


4.6. If the Secondee is held to be employed by the CCG at any time during the Secondment Period then the CCG may dismiss the Secondee and the Council will offer the Secondee employment on the terms that were agreed with the Secondee at the time of appointment or such other terms as may be agreed between the Council and the Secondee in such circumstances. 

4.7. All documents, manuals, hardware and software provided for the Secondee's use by the CCG, and any data or documents (including copies) produced, maintained or stored on the CCG's computer systems or other electronic equipment (including mobile phones), remain the property of the CCG. 


5. TC "5. Payments" \l 1Payments


5.1. The Council will continue to pay the Secondee's salary and any allowances, provide any benefits due to the Secondee or their dependants, make any payments to third parties in relation to the Secondee and make any deductions that it is required to make from the Secondee's salary and other payments pursuant to the Employment Contract.


5.2. The CCG will contribute to the Council an amount equivalent to £30,000.00 (basic salary) per annum, such sum to be increased annually, simultaneously with and proportionally to any increase in the Secondee's contractual salary plus any on costs, including but not limited to employers national insurance. The contribution under this clause is made in respect of the Secondee's duties solely for the CCG, and of his duties under the Section 75 Agreement, apportioned as set out in clause 8 of the Section 75 Agreement. 

5.3. The Council will refund the Secondee all reasonable travel, accommodation and other expenses wholly, exclusively and necessarily incurred by the Secondee during the Secondment Period in or in connection with the exercise of the Services, if such expenses are evidenced in such manner as the Council may specify from time to time. The CCG will contribute to the Council a sum equivalent to  the expenses reimbursed to the Secondee by the Council in the event of the Secondee  carrying out his  duties in  the CCG Role.

5.4. Reimbursement will be made via a Partnership Agreement Variation to the Pooled Funding. The Council will continue to pay the Secondee's salary and any allowances, provide any benefits due to the Secondee or their dependants, make any payments to third parties in relation to the Secondee and make any deductions that it is required to make from the Secondee's salary and other payments pursuant to the Employment Contract.


6. TC "6. Management during the secondment" \l 1Management Issues and Employment Disputes

6.1. Unless otherwise specified in Schedule 1, the Council will continue to deal with any Management Issues concerning the Secondee during the Secondment Period, where relevant following consultation with the CCG.


6.2. The Partners will co-operate in promptly providing such information, documentation, access to premises and employees and assistance (including but not limited to giving witness evidence) to each other as may be reasonably necessary to deal with any Employment Dispute concerning the Secondee, whether under the Council's internal procedures or before any court or tribunal. 

6.3. Any costs and expenses, including legal costs, penalties, damages, settlement sums and awards of compensation incurred by either party in respect of an Employment Dispute will be shared as agreed between the Partners in each case, or in default of such agreement, shall be shared equally between the Partners, provided that the Partners each agree to negotiate reasonably and in good faith in relation to the apportionment of such costs and expenses, having regard to the cause and/or origin of the Employment Dispute. No Employment Dispute will be settled by either Partner without the express prior written approval of the other. 

6.4. Both Partners will inform the other as soon as reasonably practicable of any other significant matter, including any Employment Disputes, that may arise during the Secondment Period relating to the Secondee or their employment.


6.5. Each Partner will use its reasonable endeavours to procure that the Secondee will notify  the Leader of the Council and the Accountable Officer of the CCG if they, or the Secondee, identify any actual or potential conflict of interest between the CCG  and the Council during the Secondment Period.


7. TC "7. Leave" \l 1Leave


7.1. The Secondee will continue to be eligible for sick pay, holiday pay and any absence entitlements in accordance with the Employment Contract, and will remain subject to the Council's approval and notification procedures.


7.2. If the Secondee is off work for any reason other than pre agreed leave for more than 10 days in any calendar year during the Secondment Period, the payment due to the Council will be discussed between the parties and adjusted by such amount as may be agreed. ,

7.3. The Council will consult with the CCG before approving any holiday request in excess of three consecutive working days made by the Secondee. The Council will notify the CCG if the Secondee is or will be absent from work for any reason (save for pre-agreed leave) as soon as reasonably practicable.

7.4. If the Secondee is, or is likely to be, off work for more than 90 days the Council and CCG will discuss and agree how the Secondee's role and responsibilities will be covered for that period.


8. TC "8. Data protection" \l 1Data protection


8.1. Each Partner confirms and undertakes to the other that it will comply fully with applicable data protection legislation in respect of the Secondee's personal data.

9. TC "9. Confidentiality" \l 1Confidentiality


9.1. The Council has amended the Employment Contract to require the Secondee not to:


9.1.1. (except in the proper course of the Services, as required by law or as authorised by the CCG) during the Secondment Period or after its termination (howsoever arising) use or communicate to any person, company or other organisation whatsoever (and will use his best endeavours to prevent the use or communication of) any Confidential Information relating to the CCG that he creates, develops, receives or obtains during the Secondment Period. This restriction does not apply to any information that is or comes in the public domain other than through the Secondee's unauthorised disclosure; or


9.1.2. make (other than for the benefit of the CCG) any record (whether on paper, computer memory, disc or otherwise) containing Confidential Information relating to the CCG or use such records (or allow them to be used) other than for the benefit of the CCG. All such records (and any copies of them) will be the property of the CCG and will be handed over to the Chief Financial Officer by the Secondee on the termination of this agreement or at the request of the CCG at any time during the Secondment Period.


9.2. Nothing in this agreement will prevent the Secondee from disclosing information that qualifies for protection under the Public Interest Disclosure Act 1998, provided that the disclosure is made in accordance with the provisions of that Act, or to a solicitor instructed by him for the purposes of obtaining legal advice in his personal capacity, provided that such information is disclosed and received on condition of confidentiality.


9.3. Each Partner will:


9.3.1. keep any Confidential Information relating to the other Partner that it obtains as a result of the Secondment secret;


9.3.2. not use or directly or indirectly disclose any such Confidential Information (or allow it to be used or disclosed), in whole or in part, to any person without the prior written consent of the other Partner;


9.3.3. use its best endeavours to ensure that no person obtains access to the Confidential Information from it, its officers, employees or agents unless authorised to do so; and


9.3.4. inform the other Partner immediately on becoming aware, or suspecting, that an unauthorised person has become aware of such Confidential Information.


10. TC "10. Restrictive covenants" \l 1Restrictive covenants


10.1. For a period of six months after the end (howsoever arising) of the Secondment Period, the CCG will not induce or seek to induce the Secondee to leave his employment with the Council, or employ or engage the Secondee without the Council's prior written consent.


11. TC "12. Summary termination" \l 1Termination


11.1. The Council or the CCG may terminate the Secondment with immediate effect without notice or payment in lieu of notice:


11.1.1. on the termination of the Employment Contract for any reason;


11.1.2. on the dissolution of the Partnership arrangements between the Council and the CCG or if the Partners otherwise agree that the Joint Appointment is no longer necessary or sustainable;


11.1.3. if either Partner is guilty of any serious or repeated breach of the terms of this agreement; or


11.1.4. if the Secondee is incapacitated (including by reason of illness or accident) from providing the Services for an aggregate period of 30 days in any 52-week consecutive period.

11.2. Any delay by either Partner in exercising the right to terminate will not constitute a waiver of such rights.


11.3. On termination of the Secondment the Secondee will remain employed by the Council in the Council Role on such terms and conditions as may be agreed between the Secondee and the Council.  

12. TC "13. Obligations following termination" \l 1Obligations following termination


12.1. On termination of the Secondment howsoever arising the Council will use its reasonable endeavours to procure that the Secondee will (if the CCG so requests):


12.1.1. deliver to the CCG all documents (including, but not limited to, Board papers, accounts and other documents of whatsoever nature and all copies thereof, whether on paper, computer disc or electronic media) made, compiled or acquired by them during the Secondment and relating to the business or affairs of the CCG and any other property of the CCG which is in the Secondee's possession or control;


12.1.2. irretrievably delete any information relating to the business of the CCG stored on any computer or other electronic device and all matter derived from such sources which is in their possession or control outside the premises of the CCG; and


12.1.3. confirm in writing and produce such evidence as is reasonable to prove compliance with their obligations under this clause 12.


13. TC "13. Obligations following termination" \l 1Dispute resolution


13.1. In the event of any issues or concerns arising between the Partners which cannot be resolved satisfactorily between them by discussion and agreement, either Partner may seek to resolve the matter in accordance with the dispute resolution procedure set out in the Section 75 Agreement.

14. TC "14. Liability" \l 1Liability


14.1. The CCG guarantees that any loss, injury and damage caused by or to the Secondee in the course of providing the Services will be covered by the CCG's indemnity arrangements with NHS Resolution and in the absence of any such arrangements for whatever reason the CCG will indemnify the Secondee and his dependents fully and keep the Secondee and his dependents indemnified fully at all times against any loss, injury, damage or costs suffered, sustained or incurred.  

14.2. During the Secondment Period, the CCG will fulfil all duties relating to the Secondee's health, safety and welfare as if he were the CCG's employee and will comply with the Council's reasonable requests in connection with the Council's duties in relation to the Secondee.


14.3. Both Partners  will use their reasonable endeavours to procure that the Secondee will provide the Services with reasonable skill and care.


14.4. The CCG will indemnify the Council fully and keep the Council indemnified fully at all times against any loss, injury, damage or costs suffered, sustained or incurred by:


14.4.1. the Secondee in relation to any loss, injury, damage or costs arising out of any act or omission by the CCG  or its employees or agents during the Secondment Period; or


14.4.2. a third party, in relation to any loss, injury, damage or costs arising out of any act or omission of the Secondee in the course of carrying out the Services.


14.5. The CCG will indemnify the Council fully and keep the Council indemnified fully at all times against any claim or demand by the Secondee arising out of their employment by the Council or its termination during the Secondment Period (except for any claim relating to any act or omission of the Council or its officers, employees or agents).


14.6. The Council will indemnify the CCG fully and keep the CCG indemnified fully at all times against any claim or demand by the Secondee arising out of their employment by the Council or its termination during the Secondment Period (except for any claim relating to any act or omission of the CCG or its officers, employees or agents).

15. TC "15. Notices" \l 1Notices


15.1. Any notice given under this agreement will be in writing and signed by or on behalf of the party giving it and will be served by delivering it personally, or sending it by pre-paid recorded delivery or registered post to the other party at its registered office or by email. Any such notice will be deemed to have been received:  


15.1.1. if delivered personally, at the time of delivery;


15.1.2. in the case of pre-paid recorded delivery or registered post, 48 hours from the date of posting; and


15.1.3. in the case of email, at the time of sending.


15.2. In proving such service it will be sufficient to prove that the envelope containing such notice was addressed to the address of the relevant party and delivered either to that address or into the custody of the postal authorities as a pre-paid recorded delivery or registered post or that the email was transmitted to the email address of the Leader of the Council or the Accountable Officer or Chief Clinical Officer of the CCG as the case may be.


16. TC "16. Entire agreement" \l 1Entire agreement


16.1. With the exception of the Section 75 Agreement this agreement, including any Schedules, constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to the Secondment.


16.2. Each Partner acknowledges that, in entering into this agreement, it does not rely on, and will have no remedies in respect of, any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement.


16.3. The only remedy available to either party for breach of this agreement will be for breach of contract under the terms of this agreement.


16.4. Nothing in this agreement will limit or exclude any liability for fraud.


17. TC "17. Variation" \l 1Variation


17.1. No variation of this agreement will be effective unless it is in writing and signed by the parties (or their authorised representatives).


18. TC "18. Counterparts" \l 1Counterparts


18.1. This agreement may be executed in any number of counterparts, each of which when executed shall constitute a duplicate original, but all the counterparts shall together constitute the one agreement.


19. TC "19. Third party rights" \l 1Third party rights


19.1. A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement. 


19.2. The rights of the parties to terminate, rescind or agree any variation, waiver or settlement under this agreement are not subject to the consent of any other person.


20. TC "20. Governing law" \l 1Governing law


20.1. This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.


21. TC "21. Jurisdiction" \l 1Jurisdiction


21.1. Each party irrevocably agrees that the courts of England shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).


This agreement has been entered into on the date stated at the beginning of it.


SCHEDULE 1

Personal terms relating to the Secondee


This Schedule sets out the personal details of the Secondee and of the Joint Appointment and defines terms used in this Agreement which are particular to the Secondee. 


In this Agreement:


CCG Role
means the role of Chief Executive of the CCG 

Council Role
means the role of Chief Executive of the Council


Critical Success Factors
means the factors set out in Schedule 2

Secondee
means Mr Robert Gerald Walsh, Chief Executive of North East Lincolnshire Council who, since 1 August 2017, has held the post of Joint Chief Executive of the CCG and the Council.  

The terms of the Joint Appointment of the Secondee are as follows:

1. The Secondee will perform the role of Joint Chief Executive, to provide direction, governance and oversight of the partnership activity between the Partners. The role shall include the duties and responsibilities of the Chief Executive of the Council, the Chief Executive of the CCG and any additional duties as may be allocated to the Secondee by the Union Board. 

2. The Secondee will be accountable to: 

(a) the Leader of the Council in respect of his duties relating exclusively to the Council;


(b) the Accountable Officer (AO) of the CCG in respect of his duties relating exclusively to the CCG; and


(c) the Chair of the Union Board in respect of his duties relating to the section 75 agreement;


against the Critical Success Factors developed by the Council and the CCG. The Council will use its reasonable endeavours to ensure that the Secondee is made available to provide timely and responsive support to the AO, and the Chair of the Union  Board.

3. Unless otherwise agreed in writing between the Partners and with the written acquiescence of the Secondee, the Secondee will not hold (or be deemed to have held) the position of Accountable Officer of the CCG.

4. The salary for the Joint Appointment post is £165,000, rising to £170,000 on achievement of the Critical Success Factors to the reasonable satisfaction of both Partners. The funding of the post  and the contribution made by the CCG (being  their contribution over and above the base of the Council Chief Executive salary) is outlined in the Council’s formal annual pay statement. Management of the Secondee's employment, in accordance with the Council's applicable policies and procedures, will be the joint responsibility of the Partners, acting via the Leader of the Council, the CCG Accountable Officer 

5. The CCG will provide a bespoke development plan and such other support and assistance, including regular review meetings, as the Council and the CCG consider to be necessary, and as the Secondee may reasonably require, to successfully fulfil the requirements of the CCG Role. 

6. The Secondee will be responsible for the establishment of a Single Leadership Team to deliver the agreed aims and objectives of the Council, the CCG and the Union Board as defined in the section 75 agreement, observing the principle of a 'Partnership of Equals' between the Partners (as detailed in the Strategic Case). 

7. The Secondee's appraisals will be carried out jointly by the Leader of the Council, the CCG Accountable Officer and the Chair of the Union Board.  

SCHEDULE 2
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Enhanced Partnership


Joint Chief Executive – Critical Success Factors


Following approval of the Strategic Case for Change, consideration has been given to what ‘specifically’ the ‘Union’ will do/deliver better than current arrangements. 


As a starting point the two organisations feel the statement below captures the ambition and challenges they wish to purse to best serve the community of North East Lincolnshire:-


People need health, social care, housing and other public services to work seamlessly together to deliver better quality care. More joined up services help improve the health and care of local populations and may make more efficient use of available resources.

Opening statement of NHS England 2017-19 Integration and Better Care Fund 

To respond to those opportunities and challenges, the vision/purpose of the ‘Union’ element within the new Partnership model has been determined as:-


NELC & NELCCG combining their people and resources to provide more efficient, effective, joined up services which support growing and enhancing the ‘place’ of North East Lincolnshire and improving the well-being of our population


By bringing the 2 largest commissioners within NEL closer together we will:-


· create a vehicle which will have a stronger, more influential ‘voice’ to shape regional & national policy 


· have the ability to better withstand ‘threats’ in the wider health & well-being system and keep an NEL focus


· be better able to shape consistent, quality services that respond to all sectors of our community


· more effectively ‘join’ services and systems together to better support people to positively manage their health and well-being


· maximise the NEL £ via joint commissioning initiatives


· drive further progress with innovative integration to deliver improved health & well-being outcomes – with individuals experiencing a more ‘seamless’ service.  


· provide a single, focused Leadership Team able to better identify opportunities, manage risk and drive efficiencies that add value via ‘smarter’ working


· achieve organisational and financial sustainability (stronger together)


· work together to successfully deliver finance, quality and performance requirements


· be at the forefront of developing efficient & innovative solutions and services; utilising best practice where it exists, or being confident to innovate and design where necessary


To underpin the vision & purpose, a set of clear Critical Success Factors have been developed. These will form the basis against which the new Joint Chief Executive would be held to account. 


Critical Success Factors 


· Delivery of the new Union ‘model’, including secure, effective and appropriate governance and ‘decision making’ 


· Ensuring that the business and decision making of the ‘Union’ is transparent and accessible to all key stakeholders (Elected Members, Clinicians, Community, wider public, staff etc)


· Establishment of an effective Single Leadership Team to support and properly service the ‘union’ and retained elements (CCG & NELC) of the new model (across assurance, performance, resource)


· More effective use of combined workforce & existing skill set; and continuous review and development of skills and expertise to meet future needs


· Putting the ‘Outcomes Framework’ at the centre of the Single Leadership Teams focus and aligning processes to support the move to a single Commissioning Plan for Health and Well-being (all age)


· Accelerate integration opportunities to provide more seamless service experience for individuals and families


· Maximise Funding/Investment Opportunities


· Delivery against undertaking within Strategic Case to ‘return to cost neutral’ position within 2 years


· Achievement against required quality/financial targets for both organisations


· Take a pro-active role in shaping local commissioning and provision architecture 


· Take a pro-active role within ‘wider system leadership’ (regionally/nationally)


· Driving and achieving acceptance of ‘doing once, trusted by all’ principle within local Health & Well-being architecture 


· Raising the profile of NEL and ‘place’ ambitions within Health & Well-being settings


· Achieving ‘reputational’ enhancement via delivery of innovation, recognition with best practice status, selection as ‘leads/test’ site etc across Health & Well-being 


· Encouraging and ensuring organisational boundaries and barriers are broken down; allowing individuals to build new and different relationships which enable streamlined planning and decision making to support more effective outcomes across Health & Well-being


· Creating and encouraging ‘collective ownership’ of key issues across all leadership for NEL


· Create an environment which embraces continuously seeking independent evaluation, external peer expertise/support and constructive challenge


· Seek out opportunities to be part of best practice or trailblazing initiatives


· Develop and promote a positive culture which supports the ‘Team NEL’ ethos


*Each CSF will have specific timeline, target/measures or at a minimum a proxy indicator attached. These will be developed and agreed with the postholder.


Signature


		Signed by 

for and on behalf of North East Lincolnshire Council

		

		....................


Director



		



		



		Signed by   for and on behalf of NHS North East Lincolnshire Clinical Commissioning Group

		

		....................


Director
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[bookmark: day1][bookmark: month1]THIS AGREEMENT is made on the_________ day of ____________2018

BETWEEN:

(1) [bookmark: one2][bookmark: add1][bookmark: two2]NHS North East Lincolnshire Clinical Commissioning Group of Municipal Offices, Town Hall Square, Grimsby DN31 1HU   ("the CCG"); 

(2) North East Lincolnshire Council of Municipal Offices, Town Hall Square, Grimsby DN31 1HU ("the Council")

The CCG and the Council are together the "Partners".

BACKGROUND

1. Section 75 of the Act contains powers enabling NHS bodies (including the CCG) to exercise certain local authority health related functions and for local authorities to exercise certain NHS functions. Such arrangements may include establishing one or more pooled funds between the CCG and local authority.  

1. The Partners have agreed to enter into this Agreement to enable the integrated commissioning and pooling of budgets in relation to the s75 Services set out at Schedule 4 (s75 Services Commissioning Plans). 

1. The Partners agree that the arrangements under this Agreement are likely to lead to an improvement in the way in which the Functions are exercised. 

1. The CCG has responsibility for commissioning the services pursuant to the Act in its geographical area. The Council has responsibility for commissioning the services set out at on behalf of its population.  

1. The purpose of this Agreement is to set out the terms on which the Partners have agreed to collaborate and to establish a framework through which they can secure the future provision of the s75 Services through integrated commissioning arrangements and through which the Partners can pool funds and/or align budgets as agreed between them. 

1. The aims and outcomes of the Partners entering into this Agreement are set out at Schedule 1 (Aims and Outcomes).

1. The Partners are entering into this Agreement in exercise of the powers referred to in section 75 of the Act.

1. The Partners have consulted jointly on the proposals for these arrangements with such persons as appear to the Partners to be affected by the arrangements in accordance with section 75 of the Act. 

1. The Partners have approved the terms of this Agreement and agree to work together in accordance with the terms of this Agreement. 

NOW IT IS HEREBY AGREED as follows:

[bookmark: _Toc82913669][bookmark: _Toc83000102][bookmark: _Toc83027078][bookmark: _Toc84395534][bookmark: _Toc85595670][bookmark: _Toc85596125][bookmark: _Toc95891477][bookmark: _Toc97003457][bookmark: _Toc430851016][bookmark: _Toc505182000][bookmark: _Toc524715512]DEFINITIONS AND INTERPRETATION

In this Agreement unless the context otherwise requires the following words and expressions shall have the following meanings:

		"2013 s75 Agreement"

		means the restated s75 Agreement between the Partners which was entered into on 27 March 2013;



		"the Act"

		the National Health Service Act 2006;



		"Agreement"

		this agreement between the Partners comprising these terms and conditions, together with all Schedules attached hereto;



		"Agreement Price"

		any sum payable to a Service Provider under a Service Agreement as consideration for the provision of the Services;



		"Approved Expenditure" 

		any expenditure approved by the Partners in writing or as set out in the Commissioning Plan in relation to an individual s75 Service over and above the Permitted Expenditure or agreed Third Party Costs;



		“Authorised Representative”

		the authorised representatives of the CCG and the Council as set out at Schedule 11 (Notices); 



		"Business Plan"

		the no less than 3 year rolling plan developed and updated  by the Partners, setting out the agreed deliverables and the resources necessary to deliver the s75 Services and set out in Schedule 3 (Business Plan and Critical Success Factors);



		"CCG Functions"

		those of the functions of the CCG set out in Regulation 5 of the Regulations as are exercised in the commissioning of the s75 Services and which may be further described in each Commissioning Plan;



		"CCG Personal Data"

		means Personal Data Processed by the Council on behalf of the CCG under or in connection with this Agreement



		"CCG Pooled Fund"

		the fund established in accordance with Regulation 7 of the Regulations and managed by the CCG; 



		"Capital Expenditure"

		a one off expenditure on goods or services which will provide continuing benefit and would historically have been funded from the capital budgets of one of the Partners.  Both Partners acknowledge that there are minor differences between the definition of capital expenditure for accounting purposes between Local Government and the NHS.  It is agreed that these are unlikely to have any significant impact on these arrangements and will be disregarded for the purposes of this Agreement.  However, for the avoidance of doubt the Partners will follow the NHS definition;



		"Change in Law"

		the coming into effect or repeal (without re-enactment or consolidation) in England of any Law, or any amendment or variation to any Law, or any judgment of a relevant court of law which changes binding precedent in England after the Effective Date;



		“Commencement Date”

		the Commencement Date of the Section 75 arrangements that this Agreement varies and restates which is the 1 September 2007; 



		"Commissioning Plan"

		a plan  setting out the arrangements for a s75 Service, or a range of s75 Services, agreed by the Partners to be commissioned under this Agreement in exercise of the relevant Functions and set out at Schedule 4 (s75 Services Commissioning Plans);



		"Confidential Information"

		means information, data and/or material of any nature which any Partner may receive or obtain in connection with the operation of this Agreement and the Services and:

(a) which comprises Personal Data or which relate to any Service User or his treatment or medical history;

(b) the release of which is likely to prejudice the commercial interests of a Partner or the interests of a Service User respectively; or 

(c) which is a trade secret;



		"Contract Price"

		any sum payable to a Service Provider under a Service Agreement as consideration for the provision of the s75 Services;



		"Controller"

		has the meaning set out in the Data Protection Legislation;



		"Council Functions"

		those of the health related functions of the Council set out in Regulation 6 of the Regulations as are exercised in the commissioning of the Services and which may be further described in each Commissioning Plan;



		"Council Personal Data"

		means Personal Data Processed by the CCG on behalf of the Council under or in connection with this Agreement;



		"Council Pooled Fund"

		the fund established in accordance with Regulation 7 of the Regulations and managed by the Council;



		"Critical Success Factors"

		the critical success factors set out at Schedule 3 (Business Plan and Critical Success Factors);



		"CQC"

		the Care Quality Commission or its successor organisation;



		"Data Protection Legislation"

		means all applicable data protection and privacy legislation, regulations and guidance including but not limited to Regulation (EU) 2016/679 (the "General Data Protection Regulation" or "GDPR"), the Law Enforcement Directive (Directive (EU) 2016/680), the Data Protection Act 2018, the Privacy and Electronic Communications (EC Directive) Regulations and any guidance or codes of practice issued by the European Data Protection Board or Information Commissioner from time to time (all as amended, updated or re-enacted from time to time);



		"Data Subject"

		has the meaning set out in the Data Protection Legislation;



		"Default Liabilities"

		any sum which is agreed or determined by Law or in accordance with the terms of a Service Agreement to be payable by both or either Partner(s) as a consequence of (i) breach by both or either of the Partners of an obligation(s) in whole or in part) under a Services Contract or (ii) any act or omission of a third party for which both or either of the Partners are, under the terms of the relevant Service Agreement and "Default Liability" shall be construed accordingly;



		"Department"

		the Department of Health;



		"Director of Adult Social Services"

		the Director of Adult Social Services appointed by the Council in accordance with Section 6 (A1) of the Local Authority Social Services Act 1970;



		"Due Diligence"

		has the meaning set out in the Data Protection Legislation;



		"Effective Date"

		[insert the date that the variation takes effect];	Comment by Simon Jones (Legal) (NELC): TBA



		"Enabling Service(s)"

		services other than s75 Services which the Partners have agreed to collaborate on as more particularly defined in a Commissioning Plan;



		"Event of Force Majeure"

		an event or circumstance which is beyond the reasonable control of the Partner claiming relief under Clause 25 (Force Majeure), including without limitation war, civil war, armed conflict or terrorism, strikes or lock outs, riot, fire, flood or earthquake, and which directly causes that Partner to be unable to comply with all or a material part of its obligations under this Agreement;



		"Financial Contributions"

		the financial contributions made by each Partner to a Pooled Fund in any Financial Year;



		"Financial Year"

		the financial year running from 1 April of one year to 31 March in the next year;



		"Flexibilities"

		has the meaning set out in Clause 4.1;



		"First Partner"

		has the meaning set out in Clause 11.3;



		"FOIA"

		the Freedom of Information Act 2000 and any subordinate legislation made under it from time to time, together with any guidance or codes of practice issued by the Information Commissioner or relevant government department concerning this legislation;



		“Functions”

		the CCG Functions and the Council Functions;



		"Health and Wellbeing Board"

		the Health and Wellbeing Board established by the Council pursuant to Section 194 of the Health and Social Care Act 2012;



		"HMRC"

		Her Majesty’s Revenue and Customs;



		"Host Partner"

		for the Council Pooled Fund the Council; and for the CCG Pooled Fund the CCG; who will host the relevant Pooled Fund;



		"Indirect Losses" 

		loss of profits, loss of use, loss of production, increased operating costs, loss of business, loss of business opportunity, loss of reputation or goodwill or any other consequential or indirect loss of any nature, whether arising in tort or on any other basis;



		"Integrated Commissioning"

		arrangements by which both Partners commission s75 Services as set out in a Commissioning Plan on behalf of each other in exercise of both the CCG Functions and Council Functions through integrated structures;



		"Just and Equitable"

		an apportionment which a fair, reasonable and proper apportionment or approach that takes all the relevant circumstances and   events   into   account (including the acts and omissions of both Partners) and which, unless the Partners agree otherwise, does not (i) prejudice or (ii) favour one Partner to the (i) benefit or (ii) detriment of the other Partner;



		"Law"

		(a) any statute or proclamation or any delegated or subordinate legislation;

(b) any enforceable community right within the meaning of Section 2(1) European Communities Act 1972;

(c) any guidance, direction or determination with which the Partner(s) or relevant third party (as applicable) are bound to comply to the extent that the same are published and publicly available or the existence or contents of them have been notified to the Partner(s) or relevant third party (as applicable); and

(d) any judgment of a relevant court of law which is a binding precedent in England.



		"Losses"

		all damage, loss, liabilities, claims, actions, costs, expenses (including the cost of legal and/or professional services), proceedings, demands and charges whether arising under statute, contract or at common law but excluding Indirect Losses and "Loss" shall be interpreted accordingly;



		"Major Incident"

		means  an  event  or situation with a range of serious consequences which requires special arrangements to be implemented by one or more emergency responder agencies, which  are  designated  as  Category  1 responders (as defined in the Civil Contingencies Act 2004);



		"Month"

		a calendar month;



		"Non-Pooled Fund"

		means the budget detailing the financial contributions of the Partners which are not included in a Pooled Fund in respect of a particular s75 Service as set out in the relevant Commissioning Plan. A non-pooled fund shall not constitute a pooled fund for the purposes of Regulation 7 of the Regulations;



		"Permitted Budget"

		in relation to a s75 Service where the Council is the Provider, the budget that the Partners have set in relation to the particular Service;



		"Permitted Expenditure"

		means the monies held in a Pooled Fund and which may be expended on the expenditure set out at Clauses 5.4;



		"Personal Data"

		has the meaning set out in the Data Protection Legislation;



		"Pooled Fund"

		any pooled fund established and maintained by the Partners as a pooled fund in accordance with Regulation 7 of the Regulations;



		"Pooled Fund Manager"

		such officer of the Host Partner as is nominated by the Host Partner to manage a Pooled Fund in accordance with Schedule 5 (Finance, Governance and Resources Schedule));



		"Processing"

		has the meaning set out in the Data Protection Legislation (and “Process" and “Processed” shall be construed accordingly);



		"Processor"

		has the meaning set out in the Data Protection Legislation;



		"Proposer"

		has the meaning set out in Clause 19.2;



		"Quarter"

		each of the following periods in the Financial Year:

(a) 1 April to 30 June;

(b) 1 July to 30 September;

(c) 1 October to 31 December;

(d) 1 January to 31 March,

and "Quarterly" shall be construed accordingly;



		"Recipient"

		has the meaning set out in Clause 19.3;



		"Regulations"

		Means the NHS Bodies and Local Authorities Partnerships Arrangements  Regulations 2000 as amended from time to time;



		"Regulators"

		means the Information Commissioner's Office and the European Data Protection Board or any successor body to either regulator from time to time and any other supervisory authority with jurisdiction over either party;



		“Regulatory or Supervisory Body”

		any statutory or other body having authority to issue guidance, standards or recommendations with which the relevant Partner must comply or to which it must have regard;



		"Report"

		has the meaning set out in Clause 19.2;



		"Request for Information"

		has the meaning set out in the FOIA;



		"Reserved Matters"

		Any actions that affect the strategy, statutory responsibilities or decisions and retained responsibilities of the Partners, including actions relating to the variation, termination or suspension of any of the s75 Services, or any other actions that affect the statutory responsibilities of the Partners, which are not set out within the Business Plan.



		"Secondment Agreement"

		the agreement between the Council and the CCG dated [insert date] concerning the secondment of the Council's Chief Executive to a joint appointment between the Council and the CCG as set out at Schedule 6 (Secondment Agreement);	Comment by Simon Jones (Legal) (NELC): TBA



		"s75 Services"

		the services described in Clause 4 (Partnership Flexibilities, Functions and Commissioning Arrangements) and in the Commissioning Plans at Schedule 4 (s75 Services Commissioning Plans) and which the Partners have agreed are within the scope of this Agreement;



		"Section 151 Officer"

		the officer of the Council appointed and responsible for the Council's financial affairs in accordance with section 151 of the Local Government Act 1972;



		"Service Agreement"

		any agreement for the s75 Services entered into by a Partner with third party service providers in accordance with the provisions of this Agreement;



		"Service Provider"

		a provider of any s75 Services commissioned under the arrangements set out in this Agreement including the Council where the Council is a provider of any Service;



		"Service User"

		any individual for whose benefit the s75 Services are provided, as further described in Schedule 4 (s75 Services Commissioning Plans);



		"Staff"

		the persons from time to time engaged by the Partners to carry out the Functions in accordance with these Arrangements; 



		"Term"

		means the period commencing on the Commencement Date until such date that this Agreement is terminated in accordance with Clause 2;



		"Third Party Costs"

		all such third party costs (including legal and other professional fees) in respect of the relevant s75 Services detailed in a Commissioning Plan as a Partner reasonably and properly incurs in the proper performance of its obligations under this Agreement;



		"TUPE"

		the Transfer of Undertakings (Protection of Employment) Regulations 2006, including any amendment or re-enactment thereof;



		"Union Board"

		the partnership board responsible for review of performance and oversight of this Agreement as set out in Clause 7.3 and Schedule 2 (Governance Arrangements) or such other arrangements for governance as the Partners agree;



		"Union Board Quarterly Reports"

		the reports that the Pooled Fund Manager shall produce and provide to the Union Board on a Quarterly basis;



		"Variation"

		an addition, deletion or amendment in the Clauses of or Schedules to this Agreement, agreed to be made by the Partners in accordance with Clause 19 (Review and Variation);



		"VAT Guidance"

		the guidance published by the Department entitled "VAT Arrangements for Joint NHS/Local Authority Initiatives including  Disability Equipment Stores and Welfare - Section 31 Health Act 1999";



		"Working Day"

		any day other than Saturday, Sunday, a public or bank holiday in England.





References to statutory provisions shall be construed as references to those provisions as respectively amended or re-enacted (whether before or after the Effective Date) from time to time.

The headings of the Clauses in this Agreement are for reference purposes only and shall not be construed as part of this Agreement or deemed to indicate the meaning of the relevant Clauses to which they relate. Reference to clauses is clauses in this Agreement.

References to Schedules are references to the schedules to this Agreement and a reference to a Paragraph is a reference to the paragraph in the Schedule containing such reference.

References to a person or body shall not be restricted to natural persons and shall include a company, corporation or organisation.

Words importing the singular number only shall include the plural.

A reference to one gender shall include a reference to the other genders.

Where anything in this Agreement requires the mutual agreement of the Partners, then unless the context otherwise provides, such agreement must be in writing.

Any reference to the Partners shall include their respective statutory successors, employees and agents.

In the event of a conflict, the conditions set out in the Clauses in this Agreement shall take priority over the Schedules. 

Where a term of this Agreement provides for a list of items following the word "including" or "includes", then such list is not to be interpreted as being an exhaustive list.

If there is any conflict or inconsistency between the provisions of this Agreement, that conflict or inconsistency must be resolved according to the following order of priority: 

the Agreement; 

the Commissioning Plans  

the Schedules (except for the Commissioning Plans); and 



unless this Agreement expressly states otherwise. 



[bookmark: _Toc430851018][bookmark: _Toc505182001][bookmark: _Ref520210893][bookmark: _Toc524715513]DURATION OF THE AGREEMENT

This Agreement shall take effect on the Effective Date and shall continue until terminated:

[bookmark: _Ref505263663]on not less than 12 Months' written notice by a Partner to the other, such notice to end at the end of a Financial Year; or

otherwise in accordance with Clause 20 (Termination). 

[bookmark: _Ref408920173]Notice served by either Partner pursuant to Clause 2.1.1 can be revoked at any time with the written agreement of both Partners. 

[bookmark: _Toc430851019][bookmark: _Toc505182002][bookmark: _Toc524715514] THE ARRANGEMENTS

[bookmark: _Ref410829229]The Partners have agreed that, with effect from the Effective Date, the arrangements under this Agreement are to comprise:

the exercise of the Flexibilities set out in this Agreement (and more particularly described at Clause 4 (Partnership Flexibilities, Functions and Commissioning Arrangements));

the establishment and maintenance of the Pooled Funds and aligned Non-Pooled Funds for revenue expenditure on the Functions;

the performance of the Functions in accordance with this Agreement; and

the monitoring of the Functions and the s75 Services by the Partners (as set out and described in Clause 6 (Governance and Monitoring Arrangements)). 

In the absence of its inclusion in this Agreement it is deemed to be the case that any Function remains the responsibility of the Partner which is statutorily responsible for that Function. 

The Partners agree to:

treat each other with respect and an equality of esteem;

be open with information about the performance and financial status of each other; and

provide early information and notice about relevant problems.

Without prejudice to the other provisions of this Agreement, the primary objective of the Partners in entering into this Agreement is to improve the integrated commissioning of the s75 Services to achieve the aims and outcomes outlined in Schedule 1 (Aims and Outcomes) through Integrated Commissioning.

For the avoidance of doubt, the aims and outcomes relating to a specific s75 Service may be set out in the relevant Commissioning Plan.

Where the power of either Partner to delegate Functions is restricted, the Partners will separately agree arrangements designed to achieve the greatest degree of integration. 

Nothing in this Agreement shall affect: 

the liabilities of the Partners to any third parties for the exercise of their   respective Functions and obligations;

the power to charge or set charges which will remain a decision of the Council;

the Director of Adult Services / Chief Operating Officer role remaining within and accountable to the Council whilst also supporting the integration of health and wellbeing and also having reporting responsibility to the CCGl;

the Chief Operating Officer CCG role remaining within and accountable to the CCG whilst also supporting the integration of health and wellbeing and also having reporting responsibility to the Council; and

the Council shall remain responsible for the regulation and management of Approved Mental Health Professionals.

The Partners agree to ensure that the delivery of health care through the exercise of any Functions pursuant to this Agreement shall remain free at the point of delivery whilst ensuring that effective procedures exist to facilitate the exercise by the Council of its charging function. 

The Partners shall ensure that appropriate arrangements are in place for the professional accountability of Staff at all times.

The Partners shall ensure that each of the Staff which is employed by them shall account to the other Partner (the non-employing partner) for those functions of the non-employing Partner which the relevant member of Staff is carrying out on behalf of the non-employing Partner pursuant to this agreement.

[bookmark: _Ref465172958][bookmark: _Ref467069569][bookmark: _Toc505182004][bookmark: _Ref505263635][bookmark: _Ref509396534][bookmark: _Toc524715515]partnership flexibilities, FUNCTIONS AND COMMISSIONING ARRANGEMENTS

[bookmark: _Ref468954742]This Agreement sets out the mechanism through which the Partners will work together to commission the s75 Services. This includes the following commissioning mechanisms: 

Integrated Commissioning; and

[bookmark: _Ref505264863]the establishment of one or more Pooled Funds and aligned Non-Pooled Funds,

in relation to the s75 Services (the "Flexibilities"). 

General

This Agreement shall include such Functions as shall be agreed from time to time by the Partners as are necessary to commission the s75 Services in accordance with their obligations under this Agreement. 

The Commissioning Plans for the individual s75 Services within the scope of this Agreement at the Effective Date are set out in Schedule 4 (s75 Services Commissioning Plans).

Additional Functions may be brought within the scope of this Agreement during the Term of this Agreement by written agreement of the Partners in accordance with Clause 19 (Review and Variation).

The Partners shall comply with the commissioning arrangements as set out in the relevant Commissioning Plan.

The Partners shall comply with all Law applicable to, the Partners in relation to the s75 Services being commissioned.  

The Partners hereby represent that they have obtained all necessary consents sufficient to ensure the delegation of the exercise of Functions provided for by this Agreement. Where the powers of a Partner to delegate any of its statutory powers or functions are restricted, such limitations will automatically be deemed to apply to the relevant s75 Services and the Partners shall agree arrangements designed to achieve the greatest degree of delegation to the other Partners necessary for the purposes of this Agreement which is consistent with the statutory constraints.  

Integrated Commissioning;

As at the Effective Date, the Partners agree that the following Integrated Commissioning arrangements are in place: - 

adult social care; and

children services.

During the Term of this Agreement, the Partners may agree additional Integrated Commissioning arrangements through the development of additional Commissioning Plans in relation to the s75 Services.      

Where there is Integrated Commissioning in respect of each s75 Service then prior to any new Services Agreement being entered into the Partners shall agree in writing: 

a Commissioning Plan for the relevant s75 Service; 

the responsibilities of each Partner for Integrated Commissioning, including how the liability under each Services Agreement shall be apportioned in the event of termination of the relevant Service; and

whether the Services Agreement should give rights to third parties (and in particular if a Partner is not a party to the Services Agreement, the Partners shall consider whether or not that Partner should be afforded any rights to enforce any terms of the Services Agreement under the Contracts (Rights of Third Parties) Act 1999 and if it is agreed that such rights should be afforded, the Partner entering the Services Agreement shall ensure as far as is reasonably possible that such rights that have been agreed are included in the Services Agreement and shall establish how liability under the Services Agreement shall be apportioned in the event of termination of the relevant Service.) 

[bookmark: _Ref520218291]Each Partner shall comply with its obligations under this Agreement such that the relevant lead commissioner is able to comply with its obligations under the relevant Service Agreement(s).

The Partners may, subject to their respective Standing Orders and Constitutions enter into such deeds and arrangements (including those with Service Providers) that may in its opinion be necessary to facilitate the provision of the Services in fulfilment of the Functions. Such contracts will be entered into in the name of the relevant lead partner as set out in the relevant Commissioning Plan. Where such contracts are entered into, the relevant Partner shall ensure that appropriate clauses are included requiring the Service Provider to account to that Partner in respect of:

performance and budgetary control; and

the  discharge  of  any  responsibilities  and   obligations in relation to the s75 Services, Functions or responsibilities delegated by the other Partner pursuant  to  this Agreement.  

Each Partner shall provide evidence to the other of the Service Provider contractual provisions referred to in Clause 4.11 on request, which shall not to be unreasonably withheld of delayed.

[bookmark: _Toc471203801][bookmark: _Ref509396019][bookmark: _Toc524715516]establishment of the pooled funds

In exercise of their respective powers under section 75 of the Act, the Partners have agreed to establish and maintain such Pooled Funds for revenue expenditure as agreed by the Partners. At the Effective Date there shall be the following Pooled Funds: - 

the CGG Pooled Fund; and 

the Council Pooled Fund.

Each Partner shall keep the other Partner and the Union Board regularly informed of the effectiveness of the arrangements including any overspend or underspend in a Pooled Fund or aligned Non-Pooled Fund.

Each Pooled Fund shall be managed and maintained in accordance with the terms of this Agreement and as more particularly set out at Schedule 5 (Finance, Governance and Resources Schedule).

[bookmark: _Ref465427822]Subject to Clause 5.5, it is agreed that the monies held in a Pooled Fund may only be expended on the following:  

the Agreement Price;

where the Council is to be the Provider, the Permitted Budget; 

Third Party Costs where these are set out in the relevant Commissioning Plan or as otherwise agreed in advance in writing by the Union Board;

Management or additional costs as specified in the relevant Commissioning Plan; and 

Approved Expenditure. 

[bookmark: _Ref451855722]The Partners may only depart from the definition of Permitted Expenditure to include or exclude other revenue expenditure in respect of a Pooled Fund with the written agreement of the Partners.

For the avoidance of doubt, monies held in a Pooled Fund may be expended on Default Liabilities where the Partners agree this in advance and in writing.

The Host Partner shall be the Partner responsible for: - 

holding all monies contributed to the Pooled Fund on behalf of itself and the other Partners;

providing the financial administrative systems for the Pooled Fund; 

appointing the Pooled Fund Manager; and

ensuring that the Pooled Fund Manager complies with its obligations under this Agreement.

The arrangements as to the treatment of each Pooled Fund for VAT purposes in accordance with any relevant guidance from HMRC shall be as set out in the Commissioning Plans. 

[bookmark: _Toc524715517][bookmark: _Ref410829301][bookmark: _Toc430851022][bookmark: _Ref465159262][bookmark: _Ref465159384][bookmark: _Ref465172977][bookmark: _Toc505182007][bookmark: _Ref509396591]SUPPORT SERVICES

The Partners may agree to provide support services to each other on terms and conditions to be agreed / in accordance with Schedule 7 (Support Services) and on the basis that: -

support services will be provided to no lesser standard than provided to the Partners own activities; and

the support services will be provided at cost.

[bookmark: _Toc524715518]GOVERNANCE AND MONITORING ARRANGEMENTS 

The Partners each undertake to conduct themselves in accordance with the requirements of their respective governance arrangements including, but not limited to, financial and contractual procedures, schemes of delegation and standing orders.

Overall strategic oversight of the development of the Integrated Commissioning is vested in the Cabinet of the Council and the Ggoverning Body of the CCG, which shall respectively remain the statutory decision making bodies in respect of the Services.

[bookmark: _Ref468955057][bookmark: _Ref465429140]The Partners have established the Union Board to provide oversight and leadership for the delivery of the arrangements set out in this Agreement. The terms of reference for the Union Board are set out in Schedule 2 (Governance Arrangements).

The Health and Wellbeing Board will provide such advice, assistance and other support as it thinks appropriate for the purpose of encouraging the making of arrangements under this Agreement in connection with the provision of the s75 Service.  

The Partners shall comply with the provisions of Schedule 2 (Governance Arrangements) in respect of the overall governance of the Arrangements and the provisions of each Commissioning Plan which shall confirm the governance and reporting arrangements in respect of each Service.

The Partners will agree performance indicators with each other in relation to the delivery of the s75 Services and which shall be set out in the relevant Commissioning Plans. 

[bookmark: _Toc524715519]JOINT CHIEF EXECUTIVE

0. The Partners have appointed the Chief Executive of the Council, to be Joint Chief Executive of the Partners with effect from 1 August 2017, on the terms of the Secondment Agreement.  It is agreed between the Partners that the sum to be paid by the CCG under clause 5.2 of the Secondment Agreement should be apportioned to reflect the time to be devoted by the Chief Executive to his duties under the Secondment Agreement.  The apportionment shall be agreed annually between the Chief Executive's management of the: - 

s75 Services; and

operations and functions of the CCG which are not connected to the s75 Services.

[bookmark: _Toc505182008][bookmark: _Toc524715520]REPORTING REQUIREMENTS

The Partners will, on reasonable request, prepare reports (including financial reports) on any aspect of their respective Functions where it is necessary to enable the other to make a decision or gain assurance as to the delivery and achievement of agreed objectives. The Partners will arrange for appropriate senior officers to attend at relevant meetings, provided that reasonable notice is provided, to present those reports.

[bookmark: _Ref505263743]The Partners will co-operate with (and encourage and facilitate co-operation between) and supply all information reasonably required by:

persons exercising a statutory function in relation to either Partner including the internal and external auditors of either Partner, the Department,  the National Audit Office, CQC, the Council’s Monitoring Officer (appointed under section 5 of  the Local Government and Housing Act 1989) and the Council’s Section 151 Officer (as  defined by section 151 of the  Local Government Act 1972); and 

[bookmark: _Ref520218986]other persons or bodies with an authorised monitoring or scrutiny function, including a Council Scrutiny Committee, having regard to the Partner's obligations of confidentiality, and the Information Sharing Protocol.

[bookmark: _Ref509396755]Where reasonably requested to do so, the Partners will each arrange for nominated officers (of appropriate seniority) to attend meetings of the Council's Scrutiny Committee and any equivalent committee of the CCG or any of those organisations referred to in Clause 9.2.2.

[bookmark: _Ref505174923][bookmark: _Ref505264808]Where any Council Scrutiny Committee is undertaking any work relating to the exercise by the CCG of any of the Council Functions, that Committee shall have the same power to require any CCG employee it reasonably believes may be able to assist its work to attend before it and answer questions as if that CCG employee was an employee of the Council and the CCG shall use its best endeavours to facilitate its employee's compliance with any request made under this Clause 9.4

If the Partners believe that it would promote the efficient operation of these Arrangements, they may agree protocols in relation to the management and provision of information relating to the finances of the Arrangements from time to time.

[bookmark: _Ref505263756]The Partners agree to carry out an annual review of delivery against the Business Plan and Critical Success Factors requirements by no later than 60 calendar days after the end of each Financial Year of the operation of this Agreement or such alternative date as shall be agreed in writing between the Partners.

Where the annual review carried out in accordance with Clause 9.6 is undertaken using un-audited accounts, the Partners shall, where appropriate review and amend as appropriate the annual review following the completion of the audited accounts.

Each Partner shall provide any information necessary to enable the other Partner to comply with its statutory duties. 

The annual review shall be formally reported to the CCG Governing Body and the Council’s Cabinet (or such other Council body as may be directed) as soon as is reasonably practicable.

Each Partner shall undertake all necessary risk assessments in relation to the delivery of the Commissioning Plans and shall ensure that relevant risks are included in the relevant Partner's risk register.  Risks that are regarded as "high" residual risks shall be reported to the other Partner for its information and consideration and to the Union Board as soon as reasonably possible following the identification of the risk.

[bookmark: _Toc505182012][bookmark: _Ref505264293][bookmark: _Ref505265101][bookmark: _Ref505265164][bookmark: _Toc524715521][bookmark: _Toc430851023][bookmark: _Ref410828222][bookmark: _Toc430851026]CIVIL EMERGENCIES

The CCG acknowledges that the Council has specific duties, powers and obligations in respect of civil emergencies, as set out in the Civil Contingencies Act 2004 and the Local Government Act 1972. 

The CCG shall maintain adequate resources both to meet its obligations under this Agreement and to deal with any demands arising or anticipated as a result of a civil emergency as appropriate to its status as a Category 2 responder pursuant to clause 29ZA of the Civil Contingencies Act 2004.

When commissioning services, the Partners shall ensure that there are appropriate provisions within any relevant contracts requiring the provider organisations, upon receipt of a request from the Council, to provide an immediate response and to make all necessary resources available to assist the Council in responding to the emergency. 

Where a Major Incident is health related the Partners acknowledge that the NHS Commissioning Board is the Category 1 responder and the CCG as the Category 2 responder becomes the co-ordinating authority and the following provisions shall apply:

the Council shall immediately on receipt of a request from the CCG, make all necessary resources available to assist the CCG in responding to the incident; and

the Council shall maintain adequate resources both to meet its obligations under this Agreement and to deal with any demands arising or anticipated as a result of the Major Incident.

[bookmark: _Toc524715522][bookmark: _Toc505182013][bookmark: _Ref505264179][bookmark: _Ref505264225][bookmark: _Ref505265169][bookmark: _Ref509397156][bookmark: _Ref509397205]INDEMNITIES, LIABILITY AND INSURANCE 

[bookmark: _Toc505182016][bookmark: _Ref410828317][bookmark: _Ref410828921][bookmark: _Ref410828981][bookmark: _Ref410829042][bookmark: _Ref410829049][bookmark: _Toc430851027]The provisions of Schedule 8 (Indemnities, liability and Insurance (1 September 2007 to the Effective Date)) shall apply to any liability, claim, costs, loss or damage from the Commencement Date to the Effective Date. 

The provisions of this Clause 11.2 to 11.5 shall apply to any liability, claim, costs, loss or damage from the Effective Date. 

Nothing in this Agreement shall affect: -

the liability of the Council to the Service Users in respect of the Council Functions; or

the liability of the CCG to the Service Users in respect of the CCG Functions. 

[bookmark: _Ref410828901][bookmark: _Ref468954754]Subject to Clause 11.5, if a Partner (“First Partner”) incurs a Loss arising out of or in connection with this Agreement or the Service Agreement as a consequence of any act or omission of the other Partner (“the Other Partner”) which constitutes negligence, fraud or a breach of contract in relation to this Agreement or a Service Agreement then the Other Partner shall be liable to the First Partner for that Loss and shall indemnify the First Partner accordingly. 

[bookmark: _Ref410828893]Clause 11.3 shall only apply to the extent that the acts or omissions of the Other Partner contributed to the relevant Loss. Furthermore, it shall not apply if such act or omission occurred as a consequence of the Other Partner acting in accordance with the instructions or requests of the First Partner. 

Each Partner shall ensure that it maintains appropriate insurance arrangements in respect of all potential liabilities under this Agreement.

In the case of the CCG it may effect, through the National Health Service Litigation Authority (NHS Resolution) or otherwise arrangements in respect of NHS schemes in lieu of commercial insurance provided always that it satisfies the Council that the insurance arrangements it has provided in relation to the Council's Functions exercised by the CCG pursuant to the terms of this Agreement are at least equivalent to the insurance cover that the Council would have secured for itself but for the exercise of the Council's Functions by the CCG in accordance with a Commissioning Plan.  

In the case of the Council it may effect appropriate insurance provided always that it satisfied the CCG that the insurance arrangements it has provided in relation to the CCG Functions exercised by the Council pursuant to the terms of this Agreement are at least equivalent to the insurance cover that the CCG would have secured for itself but for the exercise of the CCG Functions to the Council in accordance with a Commissioning Plan.

[bookmark: _Toc524715523]AUDIT and right of access 

The Partners shall promote a culture of probity, sound financial discipline and control.  

The Pooled Funds shall be disclosed in the annual financial statements of each  Partner. Each Partner’s annual financial statements are subject to audit by their respective external auditors. 

The Host Partner for each Pooled Fund shall arrange for the audit of the accounts of the relevant Pooled Fund arrangements and shall require the appropriate person or body to make arrangements to certify an annual return of those accounts under section 28(1)(d) of the Audit Commission Act 1998. 

[bookmark: _Toc524715524]BEST VALUE DUTY 

[bookmark: _Ref505265315]The Council must comply with Best Value Statutory Guidance to make arrangements to secure continuous improvement in the way in which its functions are exercised. The CCG has a duty to ensure value for money in its commissioning arrangements.  The Partners shall co-operate with the each other to ensure that they are able to fulfil their duties. 

Each Partner will co-operate with the other in carrying out any value for money and best value (or equivalent) reviews by providing appropriate information and staff resource. This includes the staff time necessary to lead on any elements of a value for money and best value review where the relevant expertise is located within the other Partner.

The Partners will agree those elements of any action plan resulting from a value for money or best value (or equivalent) review which affects the other Partner and those changes shall be built into the Business Plan. The Partners will meet any reasonable request from the other for information about the manner in which it is seeking to deliver the agreed action plan and progress on its achievement.

[bookmark: _Toc505182018][bookmark: _Toc524715525]CARE GOVERNANCE, QUALITY & PROFESSIONAL LEADERSHIP

The Partners will develop and ensure effective arrangements for integrated governance (including care governance, corporate governance, financial governance, information governance and research governance). These will fulfil the requirements for monitoring by the Partners including value for money reviews and comprehensive performance assessments. The arrangements will ensure: 

clear lines of accountability for the quality of care, including robust line management and professional leadership arrangements are required to ensure optimal service delivery and development. Professional leadership will be ensured at senior corporate level;

a comprehensive programme of quality improvement that includes integrating learning from trends in incident reporting, significant events, complaints and Patient Advice and Liaison Services;

robust risk management processes;

clear audit strategy;

clinical effectiveness, ensuring implementation of best practice;

budget management; and

reputation and relationships.

[bookmark: _Toc505182019][bookmark: _Toc524715526]PUBLIC & PATIENT INVOLVEMENT AND GENERAL DUTIES UNDER SECTION 14 OF THE aCT

Formal structures will be established by the Partners to support patient and public involvement in decision-making. 

The Partners  will encourage a culture of empowering Service Users, carers  and  the  public  to  give  their  views  about  the Services provided with the aim of giving communities a greater influence over the  way  local  resources  are  being  spent,  to give Service Users, carers and the public a greater say in how care is provided and commissioned.

The Partners will be responsive to the needs of different groups and individuals within the local community, whatever their age, gender, ethnicity, religion, disability and sexuality.

Services will be centred on Service User needs but Service provision will reflect available funding and resources.

[bookmark: _Toc505182020][bookmark: _Toc524715527]CoNFLICT OF INTEREST

The Partners shall ensure that they comply with all Law in relation to the management of actual and potential conflicts of interest. 

If a Party becomes aware of any actual, potential or perceived conflict of interest which is likely to affect the other Partner’s decision (that Partner acting reasonably) whether or not to continue to contract substantially on the terms of this Agreement, the Partner aware of the conflict must immediately declare it to the other.  The other Partner may then, without affecting any other right it may have under Law, take whatever action under this Agreement as it deems necessary.

[bookmark: _Toc505182021][bookmark: _Toc524715528]CHANGES IN LAW

The Partners shall ascertain, observe, perform and comply with all relevant Laws, and shall do and execute and cause to be done and executed all acts required to be done under or by virtue of any Laws. 

On the occurrence of any Change in Law, the Partners shall agree in good faith any amendment required to this Agreement (in accordance with Clause 19 (Review and Variation) as a result of the Change in Law subject to the Partners using all reasonable endeavours to mitigate the adverse effects of such Change in Law and taking all reasonable steps to minimise any increase in costs arising from such Change in Law. 

In the event of failure by the Partners to agree the relevant amendments to the Agreement (as appropriate), Clause 26 (Dispute Resolution) will apply. 

[bookmark: _Ref505176229][bookmark: _Toc505182023][bookmark: _Toc524715529]COMPLAINTS

[bookmark: _Ref505264238]Any complaints relating wholly to the Council Functions shall be dealt with in accordance with the statutory complaints procedure of the Council. 

Any complaints relating wholly to the CCG Functions shall be dealt with in accordance with the statutory complaints procedure of the CCG. 

[bookmark: _Ref520209381]Where a complaint relates partly to one or more of the Council Functions and partly to one or more of the CCG Functions then a joint response will be made to the complaint by the relevant Partners (to whose Functions the complaint relates in part).

Insofar as any complaint may relate to the content of this Agreement or to the operation of the Arrangements, such complaints shall be referred to the Union Board.  

The Partners shall co-operate as to the resolution of complaints relating to the content or operation of this Agreement.

[bookmark: _Toc505182024][bookmark: _Ref505264431][bookmark: _Ref505264742][bookmark: _Ref509393372][bookmark: _Ref509396343][bookmark: _Ref509397642][bookmark: _Ref509397663][bookmark: _Ref509397709][bookmark: _Toc524715530]REVIEW AND VARIATION 

If at any time during the term of this Agreement any Partner requests in writing any change to the Arrangements (which may include changes required as a result in a change in law) then the provisions outlined in this Clause 19 shall apply.

[bookmark: _Ref468955150]The Partner proposing the Variation (the “Proposer”) shall provide a report in writing to the other Partners (the “Report”) setting out: 

the Variation proposed; 

the date upon which the Proposer requires it to take effect;

a statement of whether the Variation will result in an increase or decrease in Financial Contributions;

a statement on the individual responsibilities of the Partners for any implementation of the Variation;

a statement of any impact on, and any changes required to the s75 Services and/or the Commissioning Plans;

details of any proposed Staff and employment implications; and

the date for expiry of the Report.

[bookmark: _Ref468955165]Following receipt by the receiving Partners (the “Recipients”) of the Report and allowing the Recipients ten (10) Working Days in which to consider the Report, the Partners shall meet to discuss the proposed Variation and acting reasonably and in good faith shall use reasonable endeavours to agree the Variation.

Where the Partners are unable to agree on the terms of the Variation then any Partner may refer the matter to dispute resolution under Clause 26 (Dispute Resolution).

All Variations made to this Agreement pursuant to this Clause 19 or otherwise shall be agreed between the Partners and made in writing.

[bookmark: _Ref410828384][bookmark: _Toc430851028][bookmark: _Toc505182025][bookmark: _Ref509395607][bookmark: _Ref509396501][bookmark: _Ref509398098][bookmark: _Toc524715531]TERMINATION 

[bookmark: _Ref415215221]Each individual Commissioning Plan may be terminated in accordance with the terms set out in the relevant Commissioning Plan.

[bookmark: _Ref468955180]Unless otherwise agreed in the relevant Commissioning Plan, each individual Commissioning Plan may be terminated by written agreement of the Partners and the operation of the Agreement shall continue in respect of the remaining Commissioning Plans.

This Agreement may be terminated by ether Partner giving not less than twelve (12) months' notice in writing to terminate this Agreement provided that such termination shall not:

take effect prior to the end of a Financial Year; and 

the expiry or termination of all individual Commissioning Plans. 

[bookmark: _Ref520219795]Subject to Clause 20.5, either Partner ("the First Partner") may at any time by notice in writing to the other Partner ("the Other Partner") terminate this Agreement if: 

the Other Partner commits a material breach of any of its obligations which is not capable of remedy; 

the Other Partner commits a material breach of any of its obligations which is capable of remedy but has not been remedied within a reasonable time following receipt of written notice from the terminating Partner serving notice requiring remedy of the breach; or

[bookmark: _Ref520219776]This Agreement may only be terminated in accordance with 20.4 where the Partners have referred the matter to dispute resolution in accordance with Clause 26 (Dispute Resolution) and the Partners have not been able to resolve the dispute in accordance with Clauses 26.1 to 26.2. 

Either Partner may at any time by notice in writing to the other Partner terminate this Agreement if: 

[bookmark: _Ref505264499]as a result of any change in law or legislation it is unable to fulfil its obligations hereunder;

[bookmark: _Ref505264505]its fulfilment of its obligations hereunder would be in contravention of any guidance from any Secretary of State issued after the Effective Date;

[bookmark: _Ref505264518]its fulfilment would be ultra vires;

and the Partners are unable to agree a modification or variation to this Agreement so as to enable the relevant Partner to fulfil its obligations in accordance with law and guidance.

In the event that notice is given pursuant to this Clause 20, the Partners shall ensure that any Commissioning Plans are terminated prior to the termination of this Agreement. 

In the event that notice is given pursuant to this Clause in respect of part of the agreement the Partners may agree that this Agreement shall only terminate in relation to that part of the Agreement.

Termination of this Agreement (whether by effluxion of time or otherwise) shall be without prejudice to the Partners’ rights in respect of any antecedent breach. 

[bookmark: _Toc430851029][bookmark: _Ref430863126][bookmark: _Ref465159331][bookmark: _Ref465159531][bookmark: _Ref465430750][bookmark: _Ref465432195][bookmark: _Toc505182026][bookmark: _Ref509398040][bookmark: _Ref509398107][bookmark: _Toc524715532]EFFECTS OF expiry or TERMINATION

In the event of expiry or termination of this Agreement, the Partners agree to cooperate to ensure an orderly wind down of their joint activities and to use their best endeavours to minimise disruption to the Services provided to the Service Users.

[bookmark: _Ref465430712]Upon expiry or termination of this Agreement in whole or in part (in respect of an individual Commissioning Plan) for any reason whatsoever the following shall apply:

the Partners agree that they will work together and co-operate to ensure that the winding down and disaggregation of the integrated activities to the separate responsibilities of the Partners is carried out smoothly and with as little disruption as possible to Service Users, employees, the Partners and third parties, so as to minimise costs and liabilities of each Partner in doing so;

the Partners will comply with the provisions of Schedule 9 (Winding Down Protocol);

where any Partner has entered into a Service Agreement which continues after the termination of this Agreement, the Partners shall continue to contribute to the Contract Price in accordance with the agreed contribution for that Service prior to termination and will enter into all appropriate legal documentation required in respect of this;

the Union Board shall continue to operate for the purposes of functions associated with this Agreement for the remainder of any Service Agreements and commitments relating to this Agreement; and

termination or expiry of this Agreement shall have no effect on the liability of any rights or remedies of any Partner already accrued, prior to the date upon which such termination or expiry takes effect.

In the event of termination in relation to an individual Commissioning Plan the provisions of Clause 21.2 shall apply in relation to the individual Commissioning Plan as though references as to this Agreement were to that individual Commissioning Plan.

Any rights, duties or obligations of either of the Partners which are expressed to survive, or which otherwise by necessary implication survive the expiry or termination for any reason of this Agreement, together with all indemnities, will continue after expiry or termination, subject to any limitations of time expressed in this Agreement. 

[bookmark: _Toc430851030][bookmark: _Ref430863128][bookmark: _Ref465159366][bookmark: _Ref465159377][bookmark: _Ref465430758][bookmark: _Ref465431091][bookmark: _Ref465431098][bookmark: _Ref465431103][bookmark: _Ref465431122][bookmark: _Toc505182027][bookmark: _Ref505264349][bookmark: _Ref509398117][bookmark: _Ref509398140][bookmark: _Ref509398154][bookmark: _Ref509398164][bookmark: _Ref520219969][bookmark: _Toc524715533]CONFIDENTIALITY 

[bookmark: _Ref468954968]In respect of any Confidential Information a Partner receives from another Partner (the "Discloser") and subject always to the remainder of this Clause 22 (Confidentiality), each Partner (the "Recipient”) undertakes to keep secret and strictly confidential and shall not disclose any such Confidential Information to any third party, without the Discloser’s prior written consent provided that:

the Recipient shall not be prevented from using any general knowledge, experience or skills which were in its possession prior to the Commencement Date; and

the provisions of this Clause 22 (Confidentiality) shall not apply to any Confidential Information which:

is in or enters the public domain other than by breach of the Agreement or other act or omission of the Recipient; or

is obtained by a third party who is lawfully authorised to disclose such information.

Nothing in this Clause 22 (Confidentiality) shall prevent the Recipient from disclosing Confidential Information where it is required to do so in fulfilment of statutory obligations or by judicial, administrative, governmental or regulatory process in connection with any action, suit, proceedings or claim or otherwise by applicable Law.

Each Partner: 

[bookmark: _Ref465431117]may only disclose Confidential Information to its employees and professional advisors to the extent strictly necessary for such employees to carry out their duties under the Agreement; and

will ensure that, where Confidential Information is disclosed in accordance with Clause 22.3.1,  the recipient(s) of that information is made subject to a duty of confidentiality equivalent to that contained in this Clause 22 (Confidentiality);

shall not use Confidential Information other than strictly for the performance of its obligations under this Agreement.

[bookmark: _Toc430851031][bookmark: _Ref465159546][bookmark: _Ref465432260][bookmark: _Toc505182028][bookmark: _Ref513643186][bookmark: _Toc524715534]DATA PROTECTION AND INFORMATION SHARING 

	Data Sharing

[bookmark: _Ref513640102]The Partners agree that each shall be a Controller in relation to Personal Data exchanged under this Agreement. Each Partner shall comply with its obligations as a Controller under the Data Protection Legislation.

Details of the Personal Data to be shared under this Agreement shall be recorded in the data sharing decision form as set out in Part A of Schedule 12 (Data Protection and Information Sharing). The Partners shall Process the Personal Data in accordance with Part A of Schedule 12 (Data Protection and Information Sharing). 

[bookmark: _Ref513640036]When one Partner is transferring Personal Data (the "Disclosing Partner") to the other Partner (the "Receiving Partner"), the Disclosing Partner shall ensure that any Personal Data that is transferred:

has been collected in accordance with the Data Protection Legislation; and

the fair processing notice given to the relevant Data Subject entitles the Receiving Partner to Process such Personal Data for the purposes set out in this Agreement.

In the event that the Receiving Partner determines that it is required to provide its own fair processing notice to Data Subjects, the Disclosing Partner will provide accurate and up to date contact details for the Data Subjects whose Personal Data has been transferred under this Agreement.  

Where the Disclosing Partner relies on the consent of the Data Subject to meet its obligations under Clause 23.3, the Disclosing Partner warrants that:

the consent entitles the Receiving Partner to Process the Personal Data for the purposes set out in this Agreement;

the consent has been collected in accordance with the Data Protection Legislation; and  

it will promptly notify the Receiving Partner in the event that the relevant Data Subject withdraws his or her consent.

Neither Partner shall Process Personal Data transferred under this Agreement for any purposes other than those set out in this Agreement. 

No assurance is given by either Partner regarding the lawfulness of the Processing of any data obtained pursuant to this Agreement by the other Partner. 

Without limitation to Clause 23.1, each Partner shall:

implement and maintain appropriate technical and organisational measures to protect such Personal Data against unauthorised or unlawful Processing and against accidental loss or destruction of, or damage;

ensure that employees who have access to Personal Data have undergone training in the Data Protection Legislation and in the care and handling of Personal Data;

not disclose Personal Data to any third party in any circumstances except as required or permitted by this Agreement; and

notify the other Partner promptly of any known breach of technical and organisational security measures where the breach has affected or could have affected Personal Data transferred under this Agreement. 

[bookmark: _Ref513640197]In the event of a request relating to Personal Data transferred under this Agreement from a Data Subject for the rectification or erasure of Personal Data or restriction of Processing, the Partner who has received the request shall determine whether such request is valid under the Data Protection Legislation. In the event that the Partner which has received the request determines that the relevant Personal Data should be rectified or erased or that any Processing shall be restricted, it shall notify the other Partner promptly. The Partner receiving the notification shall rectify or erase the Personal Data or restrict Processing (as applicable) promptly.  

[bookmark: _Ref513640199]On receipt of any request or enquiry from a Regulator that relates to Personal Data transferred under this Agreement, each Partner shall provide the other with all reasonable assistance to allow the Partner in receipt of the request to respond. 

[bookmark: _Ref513640288]Each Partner shall bear its own costs incurred in proving the assistance set out in Clauses 23.9 and 23.10.

Data Processing

[bookmark: _Ref513641792]Without prejudice to Clauses 23.1 to 23.11 above, the Partners acknowledge that for the purposes of the Data Protection Legislation, there may be situations when one of the Partners is the Controller (the "Controller Partner") and the other Partner is the Processor (the "Processor Partner"). In such situations, these Clauses 23.12 to 23.30 apply. The only Processing that the Processor Partner is authorised to do in these situations is listed in Part B of Schedule 12 (Data Protection and Information Sharing) to this Agreement.

General Obligations

The Partners acknowledge that: 

the Council is the Controller Partner of the Council Personal Data and the CCG is the Council's Processor; and 

the CCG is the Controller Partner of the CCG Personal Data and the Council is the CCG's Processor,  

and the details of the Processing carried out by the Partners on behalf of the other Partner in relation to the other Partner's Personal Data (the "Controller Partner Personal Data") are set out in Part B of Schedule 12 (Data Protection and Information Sharing) which forms part of this Agreement.

The Processor Partner warrants and undertakes to the Controller Partner that it will, where required by the Controller Partner, assist the Controller Partner in ensuring that any Due Diligence is accurate and will remain accurate for the duration of this Agreement.  The Processor Partner agrees to vary this Agreement to include the detail of any Due Diligence if required by the Controller Partner. The Processor Partner will notify the Controller Partner of any changes to its security or data processing activities which affect any answers given in respect of any Due Diligence.  If the Controller Partner reasonably believes that as a result of the change, the protection given to the Controller Partner Personal Data is decreased, the Processor Partner will make any changes reasonably required by the Controller Partner, to make the security and processes no lower than the standards of the original Due Diligence.

The Processor Partner warrants and undertakes to the Controller Partner that:

it shall only Process the Controller Partner Personal Data in accordance with the instructions of the Controller Partner which are set out in Part B of Schedule 12 (Data Protection and Information Sharing) of this Agreement, or as provided in writing by the Controller Partner to the Processor Partner from time to time;

it shall comply with its obligations under the Data Protection Legislation when Processing Controller Partner Personal Data;

it shall assist and fully co-operate with the Controller Partner as requested by the Controller Partner from time to time to ensure the Controller Partner's compliance with its obligations under the Data Protection Legislation which shall include, but not be limited to:

completing and reviewing data protection impact assessments;

implementing measures to mitigate against any data protection risks;

implementing such technical and organisational measures to enable the Controller Partner to respond to requests from Data Subjects exercising their rights under the Data Protection Legislation which shall include but not be limited to:

providing Controller Partner Personal Data and details of the Processing of Controller Partner Personal Data to the Controller Partner in response to a subject access request; and

deleting and/or rectifying Controller Partner Personal Data in response to a request on behalf of a Data Subject; and

assisting with any enquiries from Regulators.

The Processor Partner shall notify the Controller Partner promptly (but in any event within 24 hours) should it:

receive notice of any complaint made to a Regulator or any finding by  a Regulator in relation to its Processing of Personal Data, whether it is Controller Partner Personal Data or otherwise;

be under a legal obligation to Process the Controller Partner Personal Data, other than under the instructions of the Controller Partner.  In which case it shall inform the Controller Partner of the legal obligation, unless the law prohibits such information being shared on important grounds of public interest; 

receives any request on behalf of a Data Subject of the Controller Partner Personal Data, exercising their rights under the Data Protection Legislation;

become aware that in following the instructions of the Controller Partner, it shall be breaching Data Protection Legislation; and/or

become aware of any circumstance which may cause the Processor Partner to breach this Clause 23 or which may cause either Partner to breach the Data Protection Legislation.

The Processor Partner shall only transfer any Personal Data Processed under this Agreement outside the European Economic Area ("EEA") with the Controller Partner's prior written consent.

Security

[bookmark: _Ref513643408]When Processing Controller Partner Personal Data under this Agreement the Processor Partner shall take all necessary technical and organisational precautions and measures to preserve the confidentiality and integrity of Controller Partner Personal Data and prevent any unlawful Processing or disclosure taking into account the state of the art, the costs of implementation, the nature, scope, context and purposes of Processing as well as the risk of varying likelihood and severity for the rights and freedoms of the Data Subjects. These shall include, but not be limited to:

encrypting the Controller Partner Personal Data stored on any mobile media or transmitted over public or wireless networks;

[bookmark: _Ref513643336]implementing and maintaining business continuity, disaster recovery and other relevant policies and procedures to ensure:

the confidentiality, integrity, availability and resilience of Processing systems and services; and

the availability and access to Controller Partner Personal Data in a timely manner in the event of a physical or technical incident;

ensuring that all employees and contractors who are involved in the Processing of Controller Partner Personal Data are trained in the policies and procedures set out in Clause 23.18.2 and are under contractual or statutory obligations of confidentiality concerning Controller Partner Personal Data;

pseudonymise the Controller Partner Personal Data on request by the Controller Partner;

(the "Protective Measures”).

[bookmark: _Ref513643411]The Protective Measures shall be regularly tested by the Processor Partner to assess the effectiveness of the measures in ensuring the security, confidentiality, integrity, availability and resilience of the Controller Partner Personal Data and shall maintain records of the testing.

Records of processing

[bookmark: _Ref513643412]The Processor Partner shall maintain accurate written records of the Processing it undertakes in connection with this Agreement which shall contain as a minimum:

its details, the Controller Partner's details, the details of its data protection officer; 

the categories of Processing carried out on behalf of the Controller Partner;

the details of any transfers to any third countries, where applicable, and the safeguards in place for that transfer; and

an accurate record of the Protective Measures it has in place.

The Processor Partner shall provide the records set out in Clauses 23.18, 23.19 and 23.20 to the Controller Partner or a Regulator on request.

Security breach notification

[bookmark: _Ref513643472]The Processor Partner shall notify the Controller Partner promptly (and in any event no later than 24 hours of discovery) if it becomes aware of any actual, suspected or threatened unauthorised exposure, access, disclosure, Processing, use, communication, deletion, revision, encryption, reproduction or transmission of any component of the Controller Partner Personal Data, unauthorised access or attempted access or apparent attempted access (physical or otherwise) to  the Controller Partner Personal Data or any loss of, damage to, corruption of or destruction of such Personal Data ("Data Loss Event").

The notification in Clause 23.22 shall include:

the nature of the Data Loss Event, including the categories and approximate number of Data Subjects and records concerned;

the contact at the Processor Partner who will liaise with the Controller Partner concerning the Data Loss Event; and

the remediation measures being taken to mitigate and contain the Data Loss Event.

In the event of a Data Loss Event, the Controller Partner shall at its sole discretion determine whether to provide notification to the Data Subject, any third party or Regulator and the Processor Partner shall not notify the Data Subject, any third party or Regulator unless such disclosure by the Processor Partner is required by law or is otherwise approved by the Controller Partner.  The Controller Partner shall approve all notifications to Data Subjects, third parties or Regulators which it determines are required or appropriate.  

In the event of a Data Loss Event, the Processor Partner shall promptly provide all assistance as required by the Controller Partner.

Sub-contracting

[bookmark: _Ref513643588]The Processor Partner shall not provide any third party with access to Controller Partner Personal Data or sub-contract any of its obligations under this Agreement without the prior written approval of the Controller Partner.

Where authority has been granted by the Controller Partner to the Processor Partner to engage any sub-contractor in accordance with Clause 23.26, the Processor Partner shall:

undertake due diligence on the sub-contractor equivalent to the due diligence undertaken on the Processor Partner by the Controller Partner under this Agreement; and

put in place contractual Processing provisions equivalent to those in place between the Processor Partner and the Controller Partner under this Agreement.  

The Processor Partner shall remain liable for the Processing activities of such sub-contractor. 

Audit

[bookmark: _Ref513643673]The Processor Partner shall provide all necessary information and assistance to the Controller Partner in order for the Controller Partner to verify the Processor Partner's compliance with its obligations under this Agreement and the Data Protection Legislation including, without limitation:

allowing the Controller Partner and its advisors to inspect and make copies of the records required under this Clause 23.29; and

allowing access to Processor Partner premises on reasonable notice and provide all reasonable assistance to the Controller Partner to enable the Controller Partner to audit the Processor Partner's compliance with the Protective Measures.

Termination

[bookmark: _Ref513641799]Unless required by law, the Processor Partner shall, upon termination or expiry of the Agreement for whatever reason, at the option of the Controller Partner, either securely delete or return all Controller Partner Personal Data to the Controller Partner. If required by law to retain a copy, the Processor Partner shall inform the Controller Partner what it is retaining and the legal reason why it needs to be retained.

[bookmark: _Ref410829063][bookmark: _Toc430851032][bookmark: _Toc505182029][bookmark: _Toc524715535]FREEDOM OF INFORMATION 

Each Partner acknowledges that the other Partner is subject to the requirements of the FOIA and each Partner shall assist and co-operate with the other (at their own expense) to enable the other Partner to comply with its information disclosure obligations. 

Where a Partner receives a Request for Information in relation to information which it is holding on behalf of another Partner, it shall (and shall procure that its sub-contractors shall):

transfer the Request for Information to the other Partner as soon as practicable after receipt and in any event within two (2) Working Days of receiving the request for information;

provide the other Partner with a copy of all information in its possession or power in the form that the other Partner requires within five (5) Working Days (or such other period as may be agreed) of the other Partner requesting that information; and

provide all necessary assistance as reasonably requested to enable the other Partner to respond to the request for information within the time for compliance set out in section 10 of the FOIA. 

[bookmark: _Ref410829115]Where a Partner receives a Request for Information which relates to the Agreement, it shall inform the other Partners of the Request for Information as soon as practicable after receipt and in any event within two (2) Working Days of receiving the Request for Information.

If any Partner determines that information must be disclosed pursuant to Clause 24.3, it shall notify the other Partners of that decision at least two (2) Working Days before disclosure.

Each Partner shall be responsible for determining at its absolute discretion whether the relevant information is exempt from disclosure or is to be disclosed in response to a Request for Information.  

Each Partner acknowledges that the other Partners may be obliged under the FOIA to disclose information:

without consulting with the other Partners; or

following consultation with the other Partners and having taken its views into account.

[bookmark: _Ref410828144][bookmark: _Toc430851033][bookmark: _Toc505182030][bookmark: _Toc524715536]FORCE MAJEURE 

[bookmark: _Ref408920654]No Partner shall be in breach of this Agreement nor liable for delay in performing, or failure to perform, any of its obligations under this Agreement if such delay or failure results from an Event of Force Majeure. In such circumstances the affected Partner shall serve written notice on the other Partner immediately it becomes aware of the Event of Force Majeure. In such circumstances the affected Partner shall be entitled to a reasonable extension of the time for performing such obligations. 

If the period of delay or non-performance continues for more than twenty (20) Working Days from the date of the written notice referred to in Clause 25.1 then a Partner not affected may terminate this Agreement by serving not less than fourteen (14) days' notice on the other Partners and no compensation shall be payable by any Partner as a result of termination under this Clause 25 (Force Majeure).

[bookmark: _Ref410828953][bookmark: _Ref410829209][bookmark: _Toc430851034][bookmark: _Toc505182031][bookmark: _Ref509394068][bookmark: _Ref509397629][bookmark: _Ref509398513][bookmark: _Toc524715537]DISPUTE RESOLUTION 

[bookmark: _Ref505264610]In the event of a dispute between the Partners in connection with this Agreement the Partner’s Authorised Representatives shall meet to resolve the matter.

[bookmark: _Ref505264732]In the event that a dispute cannot be resolved within a  reasonable period  of  time  (having  regard  to  the  nature  of  the  dispute),  in accordance with Clause 26.1 the Partners shall refer the matter for mediation in accordance with Schedule 10 (Mediation).

In the event that the Partners cannot resolve any dispute under the provisions of Clauses 26.1 to 26.2 the matter may be referred to the courts.

[bookmark: _Toc430851035][bookmark: _Ref465159239][bookmark: _Ref465432230][bookmark: _Toc505182033][bookmark: _Toc524715538]NOTICES 

[bookmark: _Ref465159520]Any notice or communication in relation to this Agreement shall be in writing.

Any notice or communication to a Partner shall be deemed effectively served if sent by registered post or delivered by hand to a Partner at the relevant address set out in Schedule 11 (Notices) and marked for the attention of the Authorised Representative or to such other addressee and address notified from time to time to the other Partners for service on the relevant Partner.

Any notice served by hand delivery shall be deemed to have been served on the date it is delivered to the addressee. Where notice is posted, it shall be sufficient to prove that the notice was properly addressed and posted and the addressee shall be deemed to have been served with the notice forty-eight (48) hours after the time it was posted.

[bookmark: _Toc430851036][bookmark: _Ref465159497][bookmark: _Toc505182034][bookmark: _Ref505264301][bookmark: _Toc524715539]EXCLUSION OF PARTNERSHIP AND AGENCY 

Nothing in this Agreement shall create or be deemed to create a legal partnership under the Partnership Act 1890 or the relationship of employer and employee between the Partners or render any Partner directly liable to any third party for the debts, liabilities or obligations of any other Partner.

Save as specifically authorised under the terms of this Agreement, no Partner shall hold itself out as the agent of any other Partner.

[bookmark: _Toc430851037][bookmark: _Toc505182035][bookmark: _Ref505265587][bookmark: _Ref520208838][bookmark: _Toc524715540]ASSIGNMENT AND SUB-CONTRACTING 

This Agreement, and any right and conditions contained in it, may not be assigned or transferred by either Partner, without the prior written consent of the other Partner, except to any statutory successor to the relevant function.

[bookmark: _Toc430851038][bookmark: _Toc505182036][bookmark: _Toc524715541]THIRD PARTY RIGHTS 

The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement and accordingly the Partners to this Agreement do not intend that any third party should have any rights in respect of this Agreement by virtue of that Act. 

[bookmark: _Toc505182038][bookmark: _Toc524715542][bookmark: _Toc430851040]ombudsmen

The Partners will co-operate with any investigation undertaken by the Health Service Commissioner for England or the Local Government Commissioner for England (or both of them) in connection with this Agreement. 

[bookmark: _Toc505182039][bookmark: _Toc524715543]equality duties

The Partners acknowledge their respective duties under equality legislation to eliminate unlawful discrimination, harassment and victimisation, and to advance equality of opportunity and foster good relations between different groups.

[bookmark: _Toc505182040][bookmark: _Toc524715544]ENTIRE AGREEMENT 

This Agreement constitutes the entire agreement and understanding of the Partners and supersedes any previous agreement between the Partners relating to the subject matter of this Agreement.

[bookmark: _Toc430851041][bookmark: _Ref467588746][bookmark: _Ref467588749][bookmark: _Toc505182041][bookmark: _Ref509398126][bookmark: _Toc524715545]SEVERABILITY 

If any term, condition or provision contained in this Agreement shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Agreement. 

[bookmark: _Toc430851042][bookmark: _Toc505182042][bookmark: _Toc524715546]WAIVER 

No failure or delay by a Partner to exercise any right or remedy provided under this Agreement or by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.

[bookmark: _Toc430851043][bookmark: _Toc505182043][bookmark: _Ref505265577][bookmark: _Toc524715547]COSTS AND EXPENSES 

Each Partner shall be responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this Agreement.

[bookmark: _Toc430851044][bookmark: _Ref465430772][bookmark: _Toc505182044][bookmark: _Toc524715548]GOVERNING LAW AND JURISDICTION 

Subject to the provisions of Clause 26 (Dispute Resolution) this Agreement shall be governed by and construed in accordance with English Law, and the Partners irrevocably agree that the courts of England shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Agreement.

[bookmark: _Toc430851045][bookmark: _Toc505182045][bookmark: _Ref505264983][bookmark: _Ref505265024][bookmark: _Toc524715549]FAIR DEALINGS

The Partners recognise that it is impracticable to make provision for every contingency which may arise during the life of this Agreement and they declare it to be their intention that this Agreement shall operate between them with fairness and without detriment to the interests of either of them and that if in the course of the performance of this Agreement, unfairness to either of them does or may result then the other shall use its reasonable endeavours to agree upon such action as may be necessary to remove the cause or causes of such unfairness.

[bookmark: _Toc430851046][bookmark: _Toc505182046][bookmark: _Toc524715550]COUNTERPARTS

This Agreement may be executed in one or more counterparts.  Any single counterpart or a set of counterparts executed, in either case, by all Partners shall constitute a full original of this Agreement for all purposes. 

This Agreement has been entered into on the date stated at the beginning of it. 




[bookmark: _Toc368904057][bookmark: _Toc368904059]

[bookmark: _Toc505182047]SIGNATURE PAGE





		[bookmark: sig]SIGNED by:  

(Authorised Signatory)

[bookmark: party]for and on behalf of North East Lincolnshire Council  















			................................................................

	(Signature)



	................................................................

	(Date)









		SIGNED by Peter Melton, Clinical Chief Officer 	........................................................

for and on behalf of North East Lincolnshire Clinical Commissioning Group  





			................................................................

	(Signature)



	................................................................

	(Date)
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[bookmark: _Toc430851047][bookmark: _Toc505182048][bookmark: _Toc506977769]SCHEDULE 1

[bookmark: _Toc430851048][bookmark: _Toc505182049][bookmark: _Toc506977770]AIMS AND OUTCOMES

Without prejudice to the other provisions of this Agreement, the primary objective of the Partners in entering into this Agreement is to improve the commissioning of the s75 Services by: - 

improving the quality and efficiency of the s75 Services;

employing a whole systems approach to prevention and well-being;

[bookmark: _Ref520223425]employing a whole system approach to planning for Service Users and their families across their life course;

more effectively ‘join’ services and systems together to better support the Service Users to positively manage their health and well-being;

effectively using the combined workforce and skill-sets of the Partners;

maximising the funding available to the Partners through collaborative  commissioning initiatives;

achieving organisational and financial sustainability with the ethos of "stronger together";

accelerating the integration opportunities to provide more seamless service experience for Service Users and their families; 

creating and encouraging ‘collective ownership’ of key issues across the leadership of the Partners;

taking forward, fulfilling and contributing to: - 

each Partners' respective priorities and corporate  objectives;

each Partners' joint obligations and  priorities to improve the health and wellbeing of the local population; and

the continued and further integration of health and social care functions and arrangements;

redesigning  (as appropriate) the  s75 Services  around  the Service Users  and their carers, placing them at the heart of the s75 Services so that the Partners better understand and can respond to their needs;

ensuring care is provided and co-ordinated as part of a seamless,  faster  and  more  effective service which provides better value and enables better communication;

making access to the s75 Services as easy as possible for the Service Users;

ensuring that decisions about the level and nature  of the s75 Services  provided  are  made  in  a  manner  that is  transparent, fair and  equitable; promoting the wider involvement of the community, Service Users and Staff in the development of the s75 Services;

where appropriate, facilitating the  development of  a  skilled  and  motivated   health  and  social  care workforce, with access to high quality training and development opportunities;

ensuring that the value for money principle of "continuous  improvement"  is  evident  in all of the s75 Services delivered;

lead, promote and assure delivery of the statutory joint Health and Wellbeing Strategy  pursuant  to  Section 116A of the Local Government and Public Involvement in Health Act 2007, supported by an effective public health function that supports the Partners in the achievement of their health and wellbeing objectives; and

ensuring appropriate accountability insofar as the Partners exercise the Functions in accordance with this Agreement. 

















	




[bookmark: _Toc430851059][bookmark: _Toc505182060][bookmark: _Toc505263608][bookmark: _Toc505263610]SCHEDULE 2

[bookmark: _Toc430851060][bookmark: _Toc505182061][bookmark: _Toc505263609]GOVERNANCE ARRANGEMENTS



TERMS OF REFERENCE FOR THE COMMITTEE IN COMMON ("THE UNION BOARD") GOVERNING INTEGRATED COMMISSIONING PURSUANT TO THE SECTION 75 AGREEMENT MADE BETWEEN NORTH EAST LINCOLNSHIRE CLINICAL COMMISSIONING GROUP ("THE CCG") AND NORTH EAST LINCOLNSHIRE COUNCIL ("THE COUNCIL" ) (TOGETHER "THE PARTNERS").



This document describes the role and working of the Union Board. 

 

1. The Partners have developed integrated commissioning arrangements for section 75 services (“the s75 Services”) as defined in the s75 Agreement. 



2. The Partners establish committees in common made up of a sub-committee of each of the Partners (so far as the CCG is concerned a sub-committee of its Governing Body and the Council a sub-committee of Cabinet) to govern the strategic overview and development of the s75 Services pursuant to the s75 Agreement, s75 of the National Health Service Act 2006 and other enabling legislation. The Partners remain sovereign organisations which shall comply with the legal and regulatory obligations that apply to them. 



3. The Partners have put in place aligned delegations to enable the empowerment of the Union Board representatives to deliver on their behalf the following functions.  The delegations will be reviewed and amended from time to time to include additional or amended functions as are necessary to comply with the s75 Agreement and in particular variations to the Commissioning Plans:



(i) Oversee, and provide strategic direction / leadership for the delivery of the s75 arrangements and the development, implementation and on-going operation of the s75 Services;

(ii) Monitor and review the effectiveness of the arrangements and make recommendations to the Partners (e.g. in the event of any changes to legislation, developments in best practice or requirements imposed by or on the Partners);

(iii) On an annual basis, undertake a review of delivery against three year rolling Business Plan and Critical Success Factors and provide the necessary approvals;   

(iv) Make recommendations to each of the Partners regarding budget and resources and no later than early December in each year submit these to the Partners for approval as part of the Business Plan and each Partner’s budget setting process;

(v) Agree the Financial Contributions to be included within the Commissioning Plans for each of the relevant financial years; 

(vi) Consider and agree redeployment, retention or apportionment of any projected or unplanned underspend in respect of a Pooled Fund;

(vii) Receive the Quarterly Reports from the Pooled Fund Manager(s); 

(viii) Receive an annual report from the Partners by no later than 30th June in each year covering the progress and achievement of the Union’s strategic objectives in the 12 month period ending on the preceding 31st March;

(ix) Co-operate with and participate in Overview and Scrutiny exercises of the Partners into the activities of the Services and ensure that engagement and consultation obligations of the Partners are undertaken;

(x) Review and ensure the operation and effectiveness of the Union arrangements and Agreement at least every two years and consider ways in which the arrangements can be developed and make recommendations to the Partners as appropriate;  

(xi) from time to time identify, develop and approve appropriate methodology to support further integration of the Partners so as to achieve the objectives of efficiency and value for money across the Partners;

(xii) Unless provided for in these Terms of Reference, all other decisions arising from, or in connection with, the s75 Services shall be taken by each Partner in accordance with their existing decision making processes;

(xiii) Receive notifications as regards "high" residual risks in relation to the delivery of the Commissioning Plans; 

(xiv) Receive notifications and assurances of actions taken to appropriately address complaints in relation to the operation of the s75 arrangements.



4. Each Partner will include these Terms of Reference in its Constitution and hereby delegates each of its Members to take all decisions arising from them.



5. The Partners shall report into other governance groups of the CCG and the Council as appropriate.


RULES FOR CONDUCT OF MEETINGS AND PROCEEDINGS OF THE UNION BOARD





Preamble: 

The Union Board shall follow all legislative and regulatory obligations imposed upon its composite members by virtue of:

· For North East Lincolnshire Clinical Commissioning Group: the National Health Service Act 2006;

· For North East Lincolnshire Council: the Local Government Act 1972 and the Local Government Act 2000;

· For both Partners: all enabling and subordinate statutory guidance and regulatory requirements including respective constitutions;

for the conduct, administration, management and publication of committee meetings with the following additional provisions applying:





1. Meeting Frequency

1.1 The Union Board shall meet at least every two months. 

1.2 The Union Board can call other such meetings as they determine, and agree to hold special meetings.



2. Membership

2.1 Each Partner shall be represented on the Union Board by 4 individuals ("Members").  The individuals shall be drawn from the Council's Cabinet and the CCG's Governing Body (3) and Community forum (1) and Members shall have the delegated authority set out herein.  





3. Appointment of Chair and Vice Chair, 

3.1 The Chair of the Union Board shall be agreed and appointed by the CCG Chief Clinical Officer, Council Leader and the Chair of the Audit Committees of the  Council and CCG, for a period to be determined by them, and shall be drawn from the Membership of the Union Board as defined at paragraph 2.1.

3.2  The Chair shall be responsible for ensuring the management of conflicts of interest and disclosed interests of the Members at each meeting.

3.3  The Chair will alternate between the CCG and NELC 

3.4 The Union Board shall appoint one of its Members to be Vice Chair of the Union Board. The period of office will be concurrent with that of the Chair, unless he or she resigns his or her office or ceases to be a Member. 

3.5  The Vice Chair will not be from the same partner organisation as the Chair.  

3.6 Arrangements for secretariat shall be determined by the Joint Chief Executive from time to time.

 



4. Casual Vacancies

4.1 On a casual vacancy occurring in the office of Chair or Vice Chair of the Union Board the vacancy shall be filled by the appointment by the Union Board of one of its Members at the next meeting and the person so appointed shall hold office until the date upon which the person in whose place he is appointed would regularly have retired.



5. Calling of Meetings

5.1 The Joint Chief Executive of the Partners shall invite the Members to such meetings as may:

5.1.1 have been agreed in accordance with paragraph 1.2;

5.1.2 be called by the Chair of the Union Board or, if the office of Chair is vacant, the Vice Chair of the Union Board at any time; or

5.1.3 be requisitioned by either Partner giving notice in writing to the Joint Chief Executive of the Partners specifying the nature of the business to be transacted and signed by the Chief Operating Officers of either Partner. 

5.2 Unless the persons giving notice requisitioning a meeting in accordance with paragraph 5.1 agree otherwise, any meeting consequent upon such a requisition shall so far as practicable be held within 10 working days of the date of the receipt of the requisition by the Joint Chief Executive of the Partners.

5.3 At least five clear working days before a meeting of the Union Board

5.3.1 notice of the time and place of the intended meeting shall be published by both the CCG and the Council: and

5.3.2 an invitation to attend the meeting, specifying the agenda for that meeting and signed by the Joint Chief Executive of the Partners shall be sent in writing (email permitted) to:

5.3.2.1 every Member; and

5.3.2.2 any officer invited to attend by the Joint Chief Executive of the Partners 

5.4 The Joint Chief Executive will draw up the agenda in consultation with both the Chair and Vice Chair.

5.5 No business shall be transacted at a meeting requisitioned by virtue of paragraph 5.6 other than that specified in the agenda unless such business is at the discretion of the Chair deemed urgent business, the reasons for urgency to be stated and minuted



6. Nominated Officers To Attend

6.1 The Joint Chief Executive shall determine the attendance of officers from each Partner who shall be entitled to attend the meeting of the Union Board.



7. Quorum

7.1 The number of Members constituting a quorum shall be six, (which shall be made up of three Members of each Partner) and further provided that no item of business shall be transacted (save the immediate adjournment of a non-quorate meeting) at a meeting of the Union Board unless at least three members from each Partner is present and entitled to vote thereon.



8. Voting



8.1	For a decision to be taken it must be unanimously agreed by both Partners and in accordance with the delegated authority referred to in paragraph 3 above.  Each Partner takes its decision by a majority vote of those of its committee members that are present and voting at the meeting at which the decision is taken.



8.1.1	The decisions of the CCG taken at the committees in common shall be binding upon the CCG by virtue of the delegated authority referred to in paragraph 3 above.



8.1.2	The decisions of the Council taken at the committees in common shall be binding upon the Cabinet by virtue of the delegated authority referred to in paragraph 3 above.



9.A	Standards of Business Conduct/Conflict of Interest (CCG)

9.A.1 All Members must adhere to the CCG’s Constitution and Standards of Business Conduct / Conflicts of Interest policies, together with NHS England statutory guidance on managing conflicts of interest.



9.A.2 Where a Member believes that he/she has a conflict of interest in relation to one or more agenda items, they must declare this at the beginning of the meeting wherever possible, and always in advance of the agenda item being discussed. It will be responsibility of the Chair of Board to decide how to manage the conflict and the appropriate course of action.



9.A.3 To further strengthen scrutiny and transparency of CCG’s decision-making processes the CCG has an appointed Conflict of Interest Guardian. This role is undertaken by the CCG’s Integrated Governance & Audit Chair.



9.A.4 Any interests that are declared at a meeting must be included on the CCG’s Declaration of interest Register. Where this is not already the case, the individual with the conflict must ensure that the item is added to their declaration as soon as is practicable following the meeting



9.B	Standards of Business Conduct/Conflict of Interest (Council)

9.B.1	All Members must adhere to the Council’s Constitution and Members Code of Conduct.



9.B.2 Where a Member believes that he/she has a declarable interest in relation to one or more agenda items, he/she must declare this at the beginning of the meeting  and always in advance of the agenda item being discussed.



9.B.3 Any interests that are declared at a meeting must be included on the Council’s Register of interests if they are not already so included.





 




SCHEDULE 3



[bookmark: _Toc505263611]BUSINESS PLAN AND CRITICAL SUCCESS FACTORS 



1. The Business Plan shall set out:

the  agreed  priorities  and  objectives  to  be  achieved  by  the Partners in meeting the terms of this Agreement;

the  measures  in  place  to  monitor  the  achievement  of  the objectives; and

the resources in place to support achievement of the objectives.

The Business Plan shall be submitted to the Union Board, Cabinet of the Council and the CCG’s Governing Body for approval.

The Business Plan will: -

describe any  agreed  strategic  changes  which  are planned in relation to the commissioning  of the s75 Services by the Partners;

set out  agreed  objectives  and  targets,   including agreed   expectations   about   the outcomes   to   be achieved  through  the  use  of  any  agreed  additional resources which either Partner is providing to the other and any additional expected service demands;

indicate how the Partners anticipate that s75 Services will be affected by any growth or reduction in funding (or other resources) to the  Partners; 

set out the information that each Partner  requires from the other to demonstrate the manner in which it is fulfilling its obligations pursuant to these Arrangements; and

set out    details    of    each   Partner's Financial Contributions to the Arrangements.

The Business Plan shall incorporate a schedule of the key policies and strategies that underpin the Arrangements, including the dates by which such policies and strategies shall be reviewed.

The Business Plan may be modified at any time by written agreement between the Partners.

Any changes to the Financial Contributions will be reflected in the annual statement prepared within the Business Plan and unless the Partners agree otherwise.

The Critical Success Factors are: - 

delivery of the Union Board, including secure, effective and appropriate governance and ‘decision making’; 

ensuring that the business and decision making of the Union Board is transparent and accessible to all key stakeholders (Elected Members, Clinicians, Community, wider public, Staff etc);

establishment of an effective single leadership team to support and properly service the union and retained elements of the new model (across assurance, performance, resource);

more effective use of combined workforce & existing skill set and continuous review and development of skills and expertise to meet future needs;

putting an outcomes framework at the centre of the single leadership teams focus and aligning processes to support the move to a single commissioning plan for health and well-being for all ages;

accelerate integration opportunities to provide a more seamless service experience for individuals and families; 

maximise funding/investment opportunities;

delivery against undertaking within strategic case to ‘return to cost neutral’ position within 2 years; 

achievement against required quality/financial targets for both organisations;

take a pro-active role in shaping local commissioning and provision architecture;

take a pro-active role within ‘wider system leadership’ (regionally/nationally);

driving and achieving acceptance of ‘doing once, trusted by all’ principle within local Health & Well-being architecture; 

raising the profile of North East Lincolnshire and place based ambitions within health and well-being settings;

achieving ‘reputational’ enhancement via delivery of innovation, recognition with best practice status, selection as ‘leads/test’ site etc across health  and well-being;

encouraging and ensuring organisational boundaries and barriers are broken down and allowing individuals to build new and different relationships which enable streamlined planning and decision making to support more effective outcomes across health and well-being;

creating and encouraging collective ownership of key issues across all leadership for North East Lincolnshire;

create an environment which embraces continuously seeking independent evaluation, external peer expertise/support and constructive challenge;

seek out opportunities to be part of best practice or trailblazing initiatives; and 

develop and promote a positive culture which supports the ‘Team North East Lincolnshire’ ethos.



[bookmark: _Toc430851049][bookmark: _Toc505182050][bookmark: _Toc505263612]SCHEDULE 4



[bookmark: _Toc505182051][bookmark: _Toc505263613]s75 SERVICES COMMISSIONING PLANS







Part A: Adult's Services



Part B: Children's Services 








Part A: Commissioning Plan for Adult’s Services



1. Overview of Adults Services Commissioning Plan

1.1	All services are in scope, that are directly linked to the CCG and Council adult services Functions with the exclusion of those not eligible under the NHS Bodies and Local Authorities Partnership Arrangements  Regulations 2000. The services in scope include:-

1.1.1 Statutory Adult Social Care

1.1.2 Prevention and Early Help Services

1.1.3 Complex and Specialist Health and Care 

1.1.4 Primary Care services relating to adults

1.1.5 Community Health Services relating to adults (including Community Mental Health)

1.1.6 Adult Acute Care

1.1.7 Adult Acute Mental Health 

1.1.8 End of Life Care

1.1.9 Transitions from child to adulthood 

1.2 The CCG and the Council shall work together to exercise on behalf of each other the prescribed Functions in relation to the Adult’s services which are the subject of this Commissioning Plan.

Lead Commissioning by the CCG on behalf of the CCG and the Council 

1.3 The CCG will exercise on behalf of the Council for those functions which fall into the categories that relate to:

1.3.1 Statutory Adult Social Care

1.3.2 Complex and Specialist Health and Care 

1.3.3 Community Health Services relating to adults (including Community Mental Health)

1.3.4 End of Life Care

1.4	Payments will be made in connection with the arrangements set out above in relation to the functions as detailed in clause 1.3 (Flexibilities Exercised) from the CCG Pooled Fund and CCG Non-Pooled Fund (in accordance with Annex 1 of this Schedule) and may be from a CCG Non-Pooled Fund. 

1.5	The Host of the Pooled Fund is the CCG

1.6	The Pooled Fund Manager is the Director of Finance of the CCG, an officer of the Host Partner.

1.7	Financial contributions from the Partners for the relevant financial years to the Pooled Fund are set out in annex 1.

Integrated Commissioning by both parties on behalf of each other



1.8	The Parties will exercise on behalf of each other those functions which fall into the categories that relate to:

1.8.1	Prevention and Early Help Services (Health &/or Council)

1.8.2	Primary Care Services relating to adults

1.8.3	Adult Acute Care

1.8.4	Adult Acute Mental Health 

1.9	Payments shall be made in connection with the arrangements set out in paragraph 1.8.1 above from the Council Non Pooled Fund (in accordance with Annex 1)

1.10	Payments shall be made in connection with the arrangements set out in paragraphs 1.8.1, 1.8.2, 1.8.3 and 1.8.4 above from the CCG Non Pooled Fund (in accordance with Annex 1)

2.	Outcomes

2.1	The outcomes for the arrangements shall be as referenced by the Joint Outcomes Framework

3.	Key priorities

3.1	The key priorities will be set out in the joint annual plan prepared by the Partners. 



4.	Engagement and consultation

4.1	The Union Board will ensure that the duties pursuant to section 14 of the NHS Act 2006 in relation to public and patient involvement and general duties of the CCG are undertaken in relation to Adult Services and that consultation will be undertaken on behalf of the Council reflecting the principles developed by case law

5.	Aims and outcomes

5.1	The Aims and Outcomes for the services are as set out at Schedule 1 of this Agreement.

6.	Internal approvals

6.1    Internal approvals have been obtained in relation to this Commissioning Plan from:-

        6.1.1 the Council Cabinet; and

                    6.1.2 the CCG Council of Members & Governing Body

7.	Term of the Commissioning Plan

7.1	The Term of this Commissioning Plan is the same as the term of this Agreement  

8.	Functions

8.1	The following shall be exercised by the CCG on behalf of the Council for those services which fall into the categories detailed in paragraph 1.3:-

8.1.1 contract and finance management of contracts agreed between the Partners from time to time

8.1.2 develop any contract variations for the contract in discussion with the commissioner 

8.1.3 any relevant human resources issues (regarding staff employed by the CCG and who undertake duties relating to the Council Functions) supported by the CCG;

8.1.4 oversight for the Director of Adult Social Services activities

8.1.5 attendance at relevant meetings

8.1.6 submission of relevant returns relating to Adult Social Care

8.2	The Partners shall exercise their duties, obligations and functions arising out of or in relation to this Agreement effectively, efficiently, fairly and in good faith.

8.3	The Council will permit the CCG to enter into any necessary arrangements with Focus & Navigo to enable discharge of social work functions.



9.	Service details

9.1	The Adult’s Services shall be in relation to all adults & their carers

10.	Financial Contributions

10.1	The CCG Pooled Fund is detailed at annex 1 

11.	Non-financial contributions 

11.1	All staff from both the CCG and Council involved in delivering services for adults shall be included as a non-financial contribution.

12.     Procurement 

12.1	The CCG Procurement process and procedures will be followed for all of the services detailed in paragraph 1.3 under the lead commissioning arrangements

12.2	The Councils procurement process and procedures will be followed for all of the services detailed in paragraph 1.8.1 under the integrated commissioning arrangements

12.3	The CCG’s procurement process and procedures will be followed for all of the  services detailed in paragraphs 1.8.1,1.8.2,1.8.3 and 1.8.4 under the integrated commissioning arrangements

13.	Contracting arrangements and service user group

13.1	The CCG’s contracting process and procedures will be followed all of the services detailed in paragraph 1.3 under the lead commissioning arrangements.

13.2	The Council’s contracting process and procedures will be followed for all of the services detailed in paragraph 1.8.1 under the integrated commissioning arrangements

13.3	The CCG’s contracting process and procedures will be followed for all of the services detailed in paragraph 1.8.1, 1.8.2, 1.8.3 and 1.8.4 under the integrated commissioning arrangements

13.4	The contracting partner shall undertake performance management and contract monitoring of all Service Agreements including (without limitation) the use of contract notices where the Service Provider fails to deliver the contracted requirements.

14.	Financial governance arrangements

14.1	The CCG will be responsible for payments to the Service Providers pursuant to the terms of the Service Agreement in relation to all of the services listed in paragraph 1.3 under the lead commissioning arrangements. 

14.2	The Council will be responsible for payments to the Service Providers pursuant to the terms of the Service Agreement in relation to all of the services listed in paragraph 1.8.1 under the integrated commissioning arrangements

14.3	The CCG will be responsible for payments to the Service Providers pursuant to the terms of the Service Agreement in relation to all of the services listed in paragraph 1.8.1, 1.8.2, 1.8.3 and 1.8.4 under the integrated commissioning arrangements

15.	Union Board oversight

15.1	Reports will be submitted to the Union Board periodically on all commissioned services identified in the S75 agreement. 

15.2    The Union Board will ensure effectiveness of the arrangements and will report to the Council and CCG.

16.	Performance Management / Review 

16.1	The Union Board shall produce a strategic progress report to enable the parties to review the effectiveness of the arrangements. Strategic progress reports will be presented to the Union Board and then to the Council’s Cabinet, the Council's Health Scrutiny Panel and the CCG's Governing Body or such other committees of the Partners that holds responsibility for partnership performance of the arrangements.

16.2	Additional exception reporting and early warning of significant adverse performance will be raised immediately with a Director (or failing that, with the deputy Chief Executive) of the respective Partner.

16.3	The Union Board may require the submission of recovery action plans to address significant underperformance. These will be produced by the underperforming Partner to agreed timescales and will be followed by progress reports, also to agreed timescales.








Annex1



CCG Pooled Fund for Adult’s Services 

		



		Adult Social Care Partnership Figures

		2018/19

		2019/20**



		 

		Recurrent

		Non Recurrent

		Recurrent

		Non Recurrent



		 

		£’000

		£’000

		£’000

		£’000



		NELC Funded

		40,292

		

		42,024

		



		Health Funded via the Better Care Fund *

		3,574

		 

		3,574

		 



		iBCF funding 

		 

		2,226

		 

		1,102



		Disability Facilities Grant

		 

		2,631

		 

		2,631



		Total Agreement Value

		43,866

		4,857

		45,598

		3,733



		 

		 

		 

		 

		 



		* Total NHS BCF Funding of £11,573k (18/19)

** indicative  numbers (not yet confirmed)





		 

		 

		 



		

		 

		 

		 

		 





 



		

		

		



		

		

		

		

		






























Part B: Commissioning Plan for Children’s Services

1. Overview of Children’s Services Commissioning Plan

All services are in scope, that are directly linked to the CCG and Council Children's Services Functions with the exclusion of those not eligible under the NHS Bodies and Local Authorities Partnership Arrangements Regulations 2000.  The services in scope include: - 

2.1.1 Statutory Children's Social Care

2.1.2 Prevention and Early Help Services

2.1.3 Complex and Specialist Health and Care

2.1.4 Primary Care services relating to children

2.1.5 Children's Acute Care

2.1.6 Maternity Services

2.1.7 Transitions from child to adulthood

2.2 The CCG and the Council shall work together to exercise on behalf of each other the prescribed Functions in relation to the Children's Services which are the subject of this Commissioning Plan.

Lead Commissioning by the council on behalf of the Council and the CCG

2.3 The Council will exercise on behalf of the CCG those functions which fall into the categories that relate to:

2.3.1 Prevention and Early Help Services; and

2.3.2 Complex and Specialist Health and Care.

2.4 Payments will be made in connection with the Prevention and Early Help Services and Complex and Specialist Health and Care arrangements from the Council Pooled Fund (in accordance with Annex 1) and may be made from a Council Non-Pooled Fund 

2.5 The Host of the Council Pooled Fund is the Council.

2.6 The Pooled Fund Manager is Director of Resources of the Council, an officer of the Host Partner.

2.7 Financial contributions from the Partners for the relevant financial years to the Pooled Fund are set out in Annex 1.

Integrated Commissioning by both Parties exercising functions on behalf of each other 

2.8 The Parties will exercise on behalf of each other those functions which fall into the categories that relate to:

2.8.1 Primary Care services relating to children;

2.8.2 Children's Acute Care; and

2.8.3 Maternity Services.

2.9 Payment shall be made in connection with the arrangements set out at paragraphs 1.1.4, 1.1.5 and 1.1.6 from the CCG Non-Pooled Fund.

2.10 The Parties will exercise on behalf of each other those functions which fall into the categories that relate to Statutory Children's Social Care.

2.11 Payment shall be made in connection with the arrangements set out at paragraph 1.1.1 from the Council Non-Pooled Fund. 

3. Outcomes

3.1 The outcomes for the arrangements shall be as referenced by the Joint Outcomes Framework.

4. Key priorities

The key priorities will be set out in the joint annual plan prepared by the Partners. 



5. Engagement and consultation 

5.1 The Union Board will ensure that the duties pursuant to section 14 of the NHS Act 2006 in relation to public and patient involvement and general duties of the CCG are undertaken in relation to Children's Services and that consultation will be undertaken on behalf of the Council reflecting the principles developed by case law.

6. Aims and Outcomes 

6.1 The Aims and Outcomes for the services are as set out at Schedule 1 of this Agreement. 

7. Internal approvals 

7.1 Internal approvals have been obtained in relation to this Commissioning Plan from: - 

7.1.1 the Council Cabinet; and

7.1.2 the CCG Council Of Members & Governing Body.

8. Term of the Commissioning Plan

8.1 The Term of this Commissioning Plan is the same as the term of this Agreement.  

9. Functions

9.1 The following  shall be exercised by the Council on behalf of the CCG for those services which fall into the categories that relate to Prevention and Early Help Services and Complex and Specialist Health and Care: - 

9.1.1 contract and finance management of contracts agreed between the Partners from time to time;

9.1.2 the commissioning and support unit services of the Council which manage the commissioning and procurement of the Child and Adolescent Mental Health Services, will develop any contract variations for the contract in discussion with commissioner; 

9.1.3 any relevant human resources issues (regarding staff employed by the Council and who undertake duties relating to the CCG Functions)  supported by the Council;

9.1.4 oversight and responsibility for NHS Commissioning Board ("NHS England")  Mental Health Standard Data Set; and  

9.1.5 attendance relevant NHS England meetings. 



9.2 The Partners shall exercise their duties, obligations and functions arising out of or in relation to this Agreement effectively, efficiently, fairly and in good faith.

10. Service details

10.1 The Children's Services shall be in relation to children and young people aged 0-18 (up to 25 for those with a special educational need or disability) and their Parents/Carers.

11. Financial Contributions

11.1 The Council Pooled Fund is detailed at Annex 1.  

12. Non-financial contributions 

12.1 All staff from both the CCG and Council involved in delivering services for children shall be included as a non-financial contribution. 

13. Procurement 

13.1 The Council Procurement process and procedures will be followed for those services that relate to:

13.1.1 Statutory Children's Social Care;

13.1.2 Prevention and Early Help Services; and

13.1.3 Complex and Specialist Health and Care.

13.2 The CCG Procurement process and procedures will be followed for those services that relate to:

13.2.1 Primary Care services relating to children;

13.2.2 Children's Acute Care; and

13.2.3 Maternity Services.

14. Contracting arrangements and service user group

14.1 The Councils contracting process and procedures will be followed for those services that relate to: - 

14.1.1 Statutory Children's Social Care

14.1.2 Prevention and Early Help Services

14.1.3 Complex and Specialist Health and Care

14.2 The CCG contracting process and procedures will be followed for those services that relate to: - 

14.2.1 Primary Care services relating to children

14.2.2 Children's Acute Care

14.2.3 Maternity Services



14.3 The contracting Partner shall undertake performance management and contract monitoring of all Service Agreements including (without limitation) the use of contract notices where the Service Provider fails to deliver the contracted requirements.

15. Financial governance arrangements

15.1 The Council will be responsible for payments to the Service Providers pursuant to the terms of the Service Agreement in relation to:

15.1.1 Statutory Children's Social Care;

15.1.2 Prevention and Early Help Services; and

15.1.3 Complex and Specialist Health and Care.

15.2 The CCG will be responsible for payments to the Service Providers pursuant to the terms of the Service Agreement in relation to:

15.2.1 Primary Care services relating to children;

15.2.2 Children's Acute Care; and

15.2.3 Maternity Services.

16. Union Board oversight

16.1 Reports will be submitted to the Union Board periodically on all commissioned services identified in the s75 Agreement. 

16.2 The Union Board will ensure effectiveness of the arrangements and will report to the Council and CCG.

17. Performance Management / Review 

17.1 The Union Board shall produce a strategic progress report to enable the parties to review the effectiveness of the arrangements. Strategic progress reports will be presented to the Union Board and then to the Council's Cabinet and the relevant Council Scrutiny Panels and the CCG's Governing Body or such other committees of the Partners that holds responsibility for partnership performance of the arrangements.

17.2 Additional exception reporting and early warning of significant adverse performance will be raised immediately with a Director (or failing that, with the deputy Chief Executive) of the respective Partner.

17.3 The Union Board may require the submission of recovery action plans to address significant underperformance. These will be produced by the underperforming Partner to agreed timescales and will be followed by progress reports, also to agreed timescales.






Annex 1
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SCHEDULE 5
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This schedule sets out the obligations of the Partners to each other.  Consideration of these issues and decisions may take place at the Union Board. 

1. Financial Planning, Budget Setting and in year monitoring

The Chief Financial Officer (or equivalent) of each of the Partners shall meet, in advance of each Financial Year to discuss financial planning and budget setting.  As far as possible they will agree a schedule for production of key information required by each Partner and the Union Board.  This will include the provision of financial information to enable the Partners to develop any additional Commissioning Plans and vary existing Commissioning Plans as necessary.  

Guidance issued by the Chief Financial Officers to their respective organisations on the financial planning principles (the process by which the Partners agree the resources allocated to specific priorities) will be shared with the other Partner as soon as possible and by no later than 30 September in each Financial Year.  So far as possible, the Chief Financial Officers will ensure consistency of approach and application of processes in considering budget proposals and financial contributions

By no later than 30 October, prior to the start of any Financial Year each Partner shall submit to the other in the agreed format:-

an estimate of the projected outturn for the current Financial Year;

an estimate of the financial requirement for the next Financial Year taking into account issues such as: -

committed Financial Contributions as set out at Schedule 4 (s75 Services Commissioning Plans); 

pay and price increases;

variations in projected activity / service demand;

changes to service provision; and

efficiency and other savings proposals; 

any need for future Capital Expenditure; and

an estimate of the Financial Requirements in each of the next 2 following Financial Years including committed Financial Contributions as set out at Schedule 4 (s75 Services Commissioning Plans).

The draft Financial Contributions requirements will be produced and provided to the other Partner by 31 December in each Financial Year.  

The Partners, through the Union Board, shall agree the Financial Contributions to be included within the Commissioning Plans for each of the relevant Financial Years applicable to the relevant Commissioning Plan.  

The Financial Contributions to the relevant Pooled Funds will be finalised by no later than 1 March, prior to the Financial Year to which it relates.

Where either Partner or the Union Board identifies either: - 

the need for a new s75 Service in exercise of the Functions; or 

an increased demand in the s75 Services which indicates that additional funding (above the level of funding set out in the relevant Commissioning Plan) may be required;

it shall notify the Partner to whom the relevant Function has been ascribed (under the terms of this Agreement) and in the case of the need for a new s75 Service, this shall be considered by the Union Board.  

In the event that the Partners have not agreed the Financial Contributions to the Pooled Funds by 30 April for that Financial Year, either Partner may, following Dispute Resolution in accordance with Clause 26 (Dispute Resolution) serve notice in writing to the other Partner to terminate this Agreement in accordance with Clause 20.3 (Termination). The Financial Contributions of the Partners during the period between service of the notice to terminate this Agreement and termination shall be established by the Union Board in accordance with paragraph 1.9 to 1.11.  

Where either Partner considers that it will be unable to meet the Financial Contributions set out in any Commissioning Plan it shall serve notice to this effect on the other Partner and the issue shall be considered by the Union Board.  

On receipt of a notice in accordance with paragraph 1.9 the Partners shall discuss the issue and agree a joint plan which will include: - 

a statement detailing the affordability concerns; 

a statement and breakdown of any recurring and non-recurring charges;

a statement of the impact on any Commissioning Plan and any variation necessary; 

a timetable for implementation of the change; 

details of any proposed staffing and employment implications;

any proposed service reduction, cessation, increase or redesign; and   

any other relevant matter. 

Where the Partners are unable to agree a joint plan in accordance with paragraph 1.10 the provisions of clause 26 (Dispute Resolution) will apply. 

Pooled Fund management

The Chief Financial Officer of the Council shall be the Pooled Fund Manager of the Council Pooled Fund. 

The Chief Financial Officer of the CCG shall be the Pooled Fund Manager of the CCG Pooled Fund. 

The designated Pooled Fund Manager for the relevant Pooled Fund shall have the following duties and responsibilities: - 

the day to day operation and management of the Pooled Fund(s); 

ensuring that all expenditure from the Pooled Fund is in accordance with the provisions of this Agreement and the relevant Commissioning Plan; 

maintaining an overview of all joint financial issues affecting the Partners in relation to the s75 Services and the Pooled Fund; 

ensuring that full and proper records for accounting purposes are kept in respect of the Pooled Fund; 

ensuring action is taken to manage any projected underspends or overspends relating to the Pooled Fund in accordance with this Agreement;

preparing and submitting to the Partners and the Union Board Quarterly Reports and an annual return about the income of and expenditure from the relevant Pooled Fund, together with any other information by which the Partners and the Union Board can monitor the effectiveness of the Pooled Fund arrangements: 

preparing and submitting reports to the Health and Wellbeing Board as required.

Non pooled funds

Any financial contributions agreed to be held within a Non Pooled Fund will be notionally held in a fund established solely for the purposes agreed by the Partners.    

When introducing a Non Pooled Fund in respect of an individual s75 Service, the Partners shall agree and document within the relevant s75 Services Commissioning Plan:-

which Partner if any shall host the Non-Pooled Fund noting that Non-Pooled Funds will normally remain with the respective organisation that provides the contribution; and

how and when any financial contributions shall be made to the Non-Pooled Fund.

The host Partner (as set out at paragraph 3.1.1(a)) will be responsible for establishing the financial and administrative support necessary to enable the effective and efficient management of the Non-Pooled Fund, meeting all required accounting and auditing obligations.

The Partners shall ensure that any s75 Services commissioned using a Non Pooled Fund are commissioned in accordance with the relevant Commissioning Plan. 

Overspends 

The Host Partner for the relevant Pooled Fund shall manage expenditure from a Pooled Fund within the Financial Contributions and shall use reasonable endeavours to ensure that the expenditure is limited to the Permitted Expenditure.

Where an overspend arising from the arrangements is projected, and has been escalated to the Chief Financial Officer of each Partner and the Union Board in accordance with Schedule 2 (Governance Arrangements) the Partners shall promptly agree on how to manage the projected overspend and will keep the position under monthly review until resolved.

If at the end of any Financial Year there is an overspend in relation to any Pooled Fund and / or any Commissioning Plan where mitigating action has not been agreed between the Partners the provisions of paragraphs 1.9 to 1.11 shall apply. 

Where either Partner fails to either notify or promptly notify the other Partner of an overspend in accordance with paragraph 3.5 then the defaulting party shall be liable to make good the overspend unless agreement is otherwise reached between the Partners.  

Underspends and reserves

Unless the Partners, through the Union Board otherwise agree to the redeployment, retention or apportionment of any projected or unplanned underspend in respect of a Pooled Fund, any underspend in relation to a Pooled Fund at the end of a Financial Year shall be apportioned between the Partners in a just and equitable manner taking into account the circumstances of and reasons for the underspend. The underspend shall be refunded by the other Partner within 28 days of the approval of the final audited accounts.  

The Partners may agree to carry forward any unplanned underspend in relation to the relevant Pooled Fund or Non Pooled Funds provided that such carry forward will be in accordance with any relevant statutory or other legal requirement or guidance, and that the future use of the carried forward amount is agreed by both Partners.

Cash Flows and Financial Contributions

Each Partner will pay its Financial Contribution(s) to the Host organisation for each Financial Year in twelve agreed instalments, on the 15th day of the Month to which the instalment relates (or such other date as the Partners shall agree) and which shall be set out in the relevant Commissioning Plan.

Payment transfers will incorporate:

payment of Financial Contributions to the other Partner;

adjustments for payments made (or income received) on behalf of the other Partner; and 

any other sum which may become payable between the Partners.

Where a sum is due from one Partner to the other as a consequence of reconciliation dispute resolution or otherwise, the Partner due to be paid that sum may deduct it from any amount that it is due to pay the other, provided that it has given a minimum of 5 Working Days' notice of its intention to do so. 

In the event that agreement cannot be reached on a regular schedule of payments profile then the default position will be to adopt the  cash flow profile that would have existed but for this 75 Agreement 

Grants and Allocations

Both Partners will keep under review and promptly make applications for all additional grants and allocations that if applicable may be available to support the arrangements.  Where permitted, each Partner will give to the other access to the bidding process for more general grants and allocations otherwise only made available to that Partner.

Where either Partner ("the Recipient") is awarded a grant or allocation (or a right to grant or allocation expenditure) in relation to these arrangements, that grant or allocation will be made available by the Recipient to the arrangements for application in accordance with the appropriate conditions attached to the grant or allocation by the grantor;

The Partners will ensure that all grant and allocation monies made available to the arrangements shall be applied in a proper manner and appropriate accounting and reporting mechanisms are put in place.  In the event a Partner misapplies monies received from any grant or allocation the Partner in default shall reimburse the other Partner to the extent that the monies were misapplied.

Where  grant or allocation  monies  (or rights to grant expenditure)  are  made available  to  the  arrangements  by  either  Partner  pursuant  to  this paragraph 5 those monies will be ring-fenced within the relevant Pooled Fund or Non-Pooled Fund (as appropriate and agreed) so that expenditure is limited in accordance with the terms specified in this paragraph 5.4. The process to agree utilisation of ring fenced grants and allocations for the purposes of  the  Arrangements  covered  by  this  agreement  is  to  be  agreed by the  Partners.

Capital expenditure

The Financial Contributions are made in respect of revenue expenditure and shall not normally be applied towards Capital Expenditure unless otherwise agreed in writing by the Partners.

The Partners shall consider whether any Capital Expenditure shall be required in line with strategic and financial planning for the relevant Functions and shall submit proposals as it shall consider appropriate for such funding to the other Partner with details of: -

the Capital Expenditure requirement;

the proportions in which the Capital Expenditure is  to  be  met  by  the Partners;

which of the Partners is to make the Capital Expenditure;

the mechanism, to transfer funding to be used between the CCG and the Council (using the relevant provision of the Act);

ownership of  any  newly  acquired  asset  and  any arrangements for use by the Partners or third parties, including limitations as to use; and

revenue consequences in respect  of  the s75 Services which are incurred directly as a 	result of Capital Expenditure funding will be met through the relevant Pooled Fund.

Projects funded by Capital Expenditure in relation to Functions exercised by the other party pursuant to this Agreement shall be the subject to monitoring and reporting arrangements established within this Agreement and any additional requirements specified by the Partner which has provided the Capital Expenditure. 

Each Partner undertakes to ensure that assets owned  by them or leased  by  them  from  a  third  party  are  maintained  to  a good standard.  The costs of maintenance shall be the responsibility of the asset owner unless agreed otherwise in writing.

Where either Partner identifies a potential need for future Capital Expenditure investment in year that may give rise to revenue costs and/or require a Capital Expenditure funding contribution at cost to the other Partner the Chief Financial Officers of each partner will consult on those proposals at the earliest opportunity. 

VAT

The Partners agree to adhere to the current VAT guidance as set out in the “CIPFA Manual – Local Authorities and Similar Bodies VAT Guidance”. The key principle being that The VAT recovery rights on the expenditure depends on which Partner is acting as lead when contracting for services and whether they are doing so solely in their own name (Principal) or on behalf of the other partner (Agent). This principle will apply to both the lead commissioning and integrated commissioning arrangements. 

Where partnership structure ‘a’ is adopted then the VAT regime of the lead partner will determine the VAT recovery for the partnership.

Where partnership structure ‘b’ is adopted the lead partner agrees to act as agent for the other members of the partnership, termed ‘principals’. The lead body manages those funds on behalf of its principals.

The partnership structure to be applied will be considered on a case by case basis and set out in each Commissioning Plan.

Accounts and Audit 

The Pooled Funds shall be disclosed in the annual financial statements of each Partner. Each Partner’s annual financial statements (in accordance with their respective accounting standards) are subject to audit by their respective external auditors.

The Partners shall promote a culture of probity, sound financial discipline and control.  

The Partners shall ensure that full and proper records for accounting purposes are kept in respect of the arrangements and shall co- operate with each other in preparation of those records.

The partners shall have clear agreed arrangements for the prevention, detection and investigation of fraud relating to activities relating to the S75 agreement and the pooled funds

In the event that any accounting error, irregularity or failure of financial control is detected which may impact the integrity of the Pooled Fund accounts the Partners shall be informed immediately and agree what mutual assistance might be afforded to ensure the Pooled Accounts are maintained accurately and the implication, if any, for the Financial Contributions.

The respective Chief Audit Executives of the Partners shall collaboratively prepare an annual internal audit plan designed to provide both Partners with sufficient assurance on the control environment (the internal control framework of the Partners underpinned by their risk frameworks) related to the partnership. They shall also provide a summary of their conclusions in their respective Annual Audit Opinions.

The Chief Financial Officers will consult on their respective accounts closure timetables and information requirements for year-end accounting, and may call a meeting at any other time whenever they identify a change to accounting practice that may affect the accounting records to be kept by the other Partner in respect of the Pooled Funds and as required, the Non Pooled Funds.

If during the accounts closure process any significant issue arises in respect of a Pooled Fund that will affect the accounts of the Partners this will be notified to the other Partner at the earliest opportunity.

Prior to finalising their accounts, the Chief Financial Officers of each Partner will consider the debtor / creditor relationship between the Partners to be reflected in each organisation's final accounts.  So far as possible they will seek to report a consistent position in so far as the relevant accounting standards and policies permit.

Copies of final accounts and reports thereon in respect of Pooled Funds prepared by the CFOs will be shared with the other Partner at the earliest opportunity.

Financial risk sharing

Each Partner will carry out risk assessments in relation to the delivery of the Commissioning Plans they are responsible for leading on in accordance with this Agreement, and such risks will be included in the risk register of the responsible Partner.  As well as such risks being reported in line with the responsible Partner’s own risk management processes, risks identified as having a “high” residual risk shall be reported to the other Party for its information and consideration.

The partners shall jointly monitor the strategic financial risk related to the financial delivery of this Agreement, and the supporting financial plan, on a regular basis   Where there is a possibility of financial performance significantly varying from the plan the Partners shall agree mitigating actions to reduce the risk. 

In the event that the management of financial risks cannot be dealt with through the  risk management process, the dispute resolution process at Clause 26 (Dispute Resolution) shall apply.

Review

The Partners agree to review this Schedule 5 (Finance Governance and Resources Schedule) at least once per year and to agree any variations as may be necessary to reflect changes to the circumstances in which the Agreement is then operating.

Charging functions 

The Council retains the power to charge or set charges as set out at Clause 3.7.2 of this Agreement.

Income raised by the Council through charges belongs to the Council and although it is administered and collected by the Council, it is taken into account when determining the amount the Council transfers to the CCG in respect of the Adult Social Care Commissioning Plan. 

Should there be a need to change this methodology in the future any proposed  change will leave neither party disadvantaged financially unless that party specifically agrees to the new arrangement.





[bookmark: _Toc505182056][bookmark: _Toc505263620]




SCHEDULE 6



SECONDMENT AGREEMENT 	Comment by Simon Jones (Legal) (NELC): To be inserted






SCHEDULE 7

[bookmark: _Toc505182057][bookmark: _Toc505263621]SUPPORT SERVICES



1. Information Management and Technology 

	The Partners will work together as appropriate to agree and establish the necessary information management and technology requirements that support the arrangements and to develop and enhance that support over time.

Information technology services will be provided by the Council to the Partner.  The Partners will continue to purchase and own their own devices (and associated IT equipment). Purchases will be made from an approved catalogue maintained by the Council.  The Council will purchase the devices (and associated IT equipment) and will re-charge the cost to the CCG. 

Assets purchased by the Partners will include:-

laptop / tablet devices;

desktop IT equipment such as monitors, keyboards, mice, connecting hubs, cables, etc;

appropriate software, MS-office, MS-Windows, etc;

mobile phones;

virtual meeting rooms (Goto Meeting)

Services/ facilities provided by the Council will include: -

access to the existing Council IT support services service desk (Monday to Friday 8.30am to 5pm);

access to NHS Mail & NHS Mail Skype;

access to or facilitation of RA services;

device configuration services;

multi-functional device – for printing, copying and scanning;

corporate network connectivity access points, switches and cabling;

access to Gov Roam facilities; 

access to HSCN;

areas / file structures to store files and documents;

dedicated SQL server facilities;

back up facilities;

access to shared assets such as meeting room IT equipment, conference phones and touchdown facilities;

access to IT procurement & supplier management services;

home / agile working services;

access to cloud hosted facilities;

appropriate access to partner hosted facilities;

additional project support as required.

Services/Facilities provided by the CCG will include: - 

LDR Project Support;



All computing devices and mobile phones must have enforced encryption as specified in the Partners mail provider’s usage policy. 

IT services will be provided and consumed to agreed standards in terms of usage and information governance / information & cyber security of the Council, and will require mandatory training for all CCG staff. 

All assets will be maintained in terms of information and cyber security supplier recommendations and standards agreed by the LDR IT Managers forum, in addition, for CCG assets security patches should be applied in line with NHS England, NHS Digital requirements.

Bi Monthly service meetings will be arranged to discuss the level of service, any known issues and to highlight positive working methods.

The IT offer will be reviewed by the Partners annually to ensure it is fit for purpose. 

On termination of this Agreement, any IT assets will be returned/retained by the organisation which purchased and any software relating to the Council will be removed from the CCG assets (and the assets would be reset). 

The service excludes GP IT support services










SCHEDULE 8

INDEMNITIES, LIABILITY AND INSURANCE (COMMENCEMENT DATE TO EFFECTIVE DATE)

In this Schedule 8, words shall have the meaning set out in the main body of this Agreement and as set out in this Schedule 8.  In the event of a conflict, the definitions in this Schedule 8 shall take precedence over the definitions in the main body of this Agreement.

If any part of this Schedule 8 conflicts with Law, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this Agreement.

		

		



		"CCG Functions"

		those of the CCG's statutory functions specified in the NHS Bodies and Local Authorities Partnership Arrangements Regulations 2000, the Health and Social Care Act 2012  and the National Health Service Act 2006; 



		"Council Functions"

		those of the Council's health related functions specified in regulation 6(a) of the NHS Bodies and Local Authorities Partnership Arrangements Regulations 2000 (including any amendments or modification arising from the Health and Social Care Act 2012) and as are specified in Annex 1 to this Schedule 8;  



		"Prescribed Functions"

		together the CCG Functions and the Council Functions;



		"Provider Body"

		any organisation, charitable body, third party, trust, social enterprise, partner or contractor commissioned by the CCG to provide any service that was delegated to the CCG under this Agreement prior to the Effective Date;



		"Public Health Services"

		The public health functions and responsibilities conferred on the Council under the Health and Social Care Act 2012 and the NHS Bodies and Local Authorities Partnership Arrangements Regulations 2000, the commissioning and/or provision of which to the CCG by the Council shall be subject to the Public Health Memorandum of Understanding dated 1 April 2013; 



		"Services"

		the health and social care services commissioned and provided (referred to at Annex 1 to this Schedule 8) by the CCG and the Council to Service Users in accordance with the terms of this agreement; 



		"Staff"

		The persons from time to time engaged by the Partners to carry out the Prescribed Functions in accordance with these Arrangements;





1. Liabilities

General

Each Partner ("the Indemnifying Partner") shall indemnify the  other Partner ("the Other Partner") and keep it indemnified against liability for injury to  or  death of  any persons which may arise  out  of  the negligent omission act or default of the Indemnifying  Partner and its employees   in   providing   the   Services   in   accordance   with   this agreement  provided  that  the  Indemnifying  Partner  shall  not  be liable or be required to indemnify the Other Partner to the extent that any such injury or death results from the negligent act or omission or default of the Other Partner its employees or agents (such agents not being the Indemnifying Partner its employees, agents or subcontractors).  This clause shall be without prejudice to any other right of the Other Partner.

Each Partner ("the Indemnifying Partner") shall indemnify the  other Partner ("the Other Partner") against any liability, claim, costs, loss or damage incurred by the Other Partner out of or in connection with this agreement  as  a  result  of a negligent act or omission by the Indemnifying Partner during the period of this agreement.

The CCG shall indemnify the Council in respect of any liability,  claim, costs,  loss  or  damage  incurred  by  the  Council  in  respect  of  the exercise by a Provider Body  of any responsibilities delegated to the CCG by the Council and which the CCG has commissioned a Provider Body to provide

The CCG shall indemnify the Council in respect of any liability, claim, cost, loss or damage incurred by the Council in respect of transferring public health contracts (listed in Schedule 7 of the 2013 s75 Agreement) where such claim arises from negligent acts or omissions prior to the 3 March 2013.

In the event that any complaint or action for breach of statutory duty is brought against either of the Partners in relation to the discharge of the Prescribed Functions the liability of the Partners shall be apportioned in such manner as is Just and Equitable and the Partners shall make such payments to each other to effect such apportionment of liabilities. If the Partners are unable to agree a Just and Equitable apportionment the dispute procedure in Clause 26 shall apply.

The CCG shall fully indemnify the Council in relation to carrying out the Prescribed Functions against all costs, claims, expenses, liabilities, loss and damage in each case reasonably incurred or suffered by the Council in relation to:

all emoluments  and  other  contractual  or  statutory payments due to any Transferring Staff in  respect of the period from the Commencement Date; and

any act or omission of the CCG in relation to  any member of   Transferring   Staff   occurring   after   the Commencement Date in connection with the transfer of the employment of the Transferring Staff to the CCG

where any costs, claims, expenses, liabilities, loss or damage arises partly as a result of any act of omission of the CCG after the Commencement Date and partly as a result of some other cause then the CCG shall only indemnify the Council against such proportion of the any costs claims, expenses, liabilities, losses or damage as relate to the act or omission by the CCG.

In  the  event  that  any  Staff  employed  in  relation  to  the  Council Functions at the date of termination of these Arrangements do not transfer in accordance with TUPE to the Council (or if the Council decides to procure the provision of any of the relevant Services from a third party provider, that provider) and any of the Staff are dismissed on the grounds of redundancy by the CCG within a period of six Months of the date of the termination, the liability for the costs incurred in relation to the dismissal of those Staff shall be apportioned equally between the CCG and the Council provided that the CCG shall use reasonable endeavours to avoid the dismissal of such Staff and shall carry out the dismissal in a manner consistent with the CCG's internal policies relating to redundancy.

In the event that this agreement is terminated and as a result any employees of the CCG transfer to the Council ("the Assigned Employees"), the CCG shall fully indemnify the Council against all costs, claims, expenses, liabilities, loss and damage, in each case reasonably incurred or suffered by the Council arising from anything done or omitted to be done by the CCG before the date that the Assigned Employees transferred ("the Transfer Date"):

in respect of any of the Assigned Employees prior to the Transfer Date, which after such date is deemed to have been done by the Council; and

by way of consultation  with, or the provision of information to or in respect of any CCG Employee prior to the Transfer Date (or to the representatives  of any such persons); and

the dismissal  or  purported  dismissal  of  any  of  the Assigned Employees from the employment of the CCG prior to the Transfer Date; and

in respect of a person or persons employed or formerly employed  by  the  CCG,  other  than  Assigned Employees, for which it may be alleged the Council is liable  by  virtue  of  the  operation  of  this  agreement and/or TUPE.

The CCG hereby agrees to indemnify and hold harmless the Council (for itself and for the benefit of any third party provider who the Council engages to provide any of the Services after the Transfer Date) on a full indemnity basis against all liabilities, demands, losses, claims (including  claims  arising  from  wrongful  or  unfair  dismissal,  any statutory claims or claims for loss of wages, benefits or other such matters or any actual or threatened proceedings by any third party as a result of any acts or omissions of any Assigned Employees while engaged in the provision of the Service prior to the Commencement Date), costs, charges and expenses (including legal fees and expenses)  which the Council may suffer or incur and which arise directly or indirectly from the actions, or inactions, or information, facts and circumstances provided by the CCG in relation to the Assigned Employees prior to the Transfer Date.

The CCG shall not be liable in respect of any matter falling to be indemnified by the CCG under this Schedule 8 which arises as a result of any act or omission on the part of the Council. The Council shall not be liable in respect of any matter falling to be indemnified by the Council under this Schedule 8 which arises as a result of any act or omission on the part of the CCG.

The CCG shall fully indemnify the Council against all costs, claims, expenses, liabilities, loss and damage in each case reasonably incurred or suffered by the Council arising from anything done or omitted to be done before 31st March 2013 by the CCG in respect of any member of the Public Health Services staff transferring to the Council

[bookmark: _Ref520230129]The CCG agrees to indemnify and hold harmless the Council on a full indemnity basis against all liabilities, demands, losses, claims   including   claims   arising   from   wrongful   or   unfair dismissal, any statutory claims for loss of wages,  benefits or such other matters, costs, charges and  expenses  (including legal fees and expenses) which the Council may suffer or incur and  which  arise  directly  or  indirectly  from  the  actions,  or inactions, or information, facts and circumstances provided by the CCG in relation to the Public Health Services staff prior to the Commencement Date.

Conduct of Claims

In respect of the indemnities given in this Schedule 8: - 

the indemnified Partner shall give written notice to the indemnifying Partner as soon as is practicable  of  the details   of   any   claim   or   proceedings   brought   or threatened against it in respect of which a claim will or may be made under the relevant indemnity;

the  indemnifying  Partner  shall  at  its  own  expense have the exclusive right to defend conduct and/or settle all  claims  and  proceedings  to  the  extent  that  such claims or proceedings may be covered by the relevant indemnity provided that where there is an impact upon the indemnified Partner, the indemnifying Partner shall consult with the indemnified Partner about the conduct and/or settlement of such claims and proceedings and shall at all times keep the indemnified Partner informed of all material matters;

the indemnifying and indemnified Partners shall each give   to   the   other   all   such   cooperation   as   may reasonably   be   required   in   connection    with   any threatened or actual claim or proceedings which are or may be covered by a relevant indemnity.

Insurance arrangements

The Partners shall, so far as is possible at reasonable cost and allowable by law or guidance, agree and effect appropriate insurance arrangements in respect of all potential liabilities arising from the Arrangements.  In the case of the CCG it may effect, through the National Health Service Litigation Authority or otherwise arrangements in respect of NHS schemes in lieu of commercial insurance provided always that it satisfies the Council that the insurance arrangements it has provided in relation to the Council's Functions delegated to the CCG pursuant to the terms of this Agreement are at least equivalent to the insurance cover that the Council would have secured for itself but for the transfer of the Council's Functions to the CCG.  In the case of the Council it may effect appropriate insurance provided always that it satisfied the CCG that the insurance arrangements it has provided in relation to the Children's CCG Functions delegated by the Council pursuant to the terms of this agreement are at least equivalent to the insurance cover that the CCG would have secured for itself but for the transfer of the Children's CCG Functions to the Council.

The obligations in this clause 24 shall include insurance (or equivalent) arrangements after the date of determination of this agreement in respect of any events acts or omissions prior to such determination.

The Partners‟ insurers (or equivalent alternative providers to cover NHS schemes) may agree from time to time, common policies and protocols for the handling of claims covered by the Partners‟ insurance arrangements (or equivalent) for the Prescribed Functions, the Plus Functions [and the Children's CCG Functions].  Such policies and protocols as are agreed may be applied to the Arrangements.   

Each Partner agrees to discuss with their insurers (or  equivalent providers) and request their agreement not to enforce any subrogated rights against the other Partner arising out of any  liability under the Arrangements to the extent that the sum claimed  is not recoverable under the other Partner’s insurance (or equivalent) arrangements.

Where the CCG makes use of premises or assets owned by  the Council  in  respect  of  the  discharge  of  its  obligations  under  this agreement, the insurance of those premises and assets will  remain the responsibility of the Council unless otherwise agreed in a specific case.

Where the Council makes use of the premises or assets owned by the CCG in connection with the discharge of its obligations under this agreement, the insurance of those premises and assets will remain the responsibility of the CCG unless otherwise agreed in a specific case.

Uninsured Liability Payments

Where a Partner is liable to make a payment pursuant to Paragraphs 1.1 to 1.12 of this Schedule 8  and  such  payment  is  not  covered  by  insurance  (or equivalent) arrangements that it has made in accordance with its obligations under this agreement it may, with the approval of the other Partner, elect that the same be paid from the following: -

the relevant Pooled Fund;

a Non Pooled Fund in respect of that Partner; and/or

other financial resources available to the Partner. 

Where the source of the payment is the relevant Pooled Fund or a Non Pooled Fund and the payment shall result in an overspend in the Pooled Fund or a Non Pooled Fund the provisions of clause 13 of the 2013 s75 Agreement shall apply.

Human Resources

The Partners agree to comply in full with all obligations under TUPE in respect this agreement, should such obligations arise. 

Except as disclosed by the CCG to the Council on or before 31st March 2013, the CCG warrants that there is no litigation, claim or other dispute existing, pending or to the knowledge of the CCG threatened between the CCG and any of the public health staff, transferring as a result of the 2012 Act, to the Council and to the knowledge of the CCG there are no circumstances likely to give rise to any such litigation, claim or disputes due to any act or omission of the CCG except as disclosed by the CCG prior to 31st March 2013. 

The CCG shall deliver, subject to the requirements of law, within fourteen (14) days of 31st March 2013 copies of all those records relating to the public health staff which were in its possession or control prior to 31st March 2013, which shall without limitation include copies of all records relating to, capability, appraisals and conduct and any other records relating to training and qualifications where available.

Where the partners agree changes that require redundancies to be made within their respective organisations, both partners shall commit to working together to minimise the potential number and costs of such action across the partnership.






Annex 1



The Services are: -  

 

· Community service provision 

· Primary care management and contractors 

· Psychological therapies / psychology 

· Commissioning of healthcare 

· Learning disabilities services (including specialist) 

· Substance misuse services and community safety – council function 

· GP our of hours services 

· Health promotion - council 

· Mental health services – public mental health is a council function 

· Palliative care 

· Corporate and HQ support functions, for example Finance, HR, Informatics, 

· IT Services etc.  

· Adult care management 

· Adult community services (in house, day centres) 

· Intermediate care services 

· Emergency duty team 

· Occupational therapy 

· Commissioning (adult care services) 

· Performance management (operational performance management related to 

· delegated services included as a minimum) & corporate support functions 

· Physical and sensory disability services 

· Social work staff (not in care management) 

· Integrated Out of Hours Service

[bookmark: _Toc430851063][bookmark: _Toc505182063][bookmark: _Toc505263625]
SCHEDULE 9



[bookmark: _Toc430851064][bookmark: _Toc505182064][bookmark: _Toc505263626]WINDING DOWN PROTOCOL

1. [bookmark: _Toc505182065][bookmark: _Toc505182066]In the event that this Agreement is terminated the Partners agree to co-operate to ensure an orderly wind down of their activities as set out in this Agreement and the following provisions shall (unless agreed otherwise by the Partners) have effect:- 

subject to paragraph 1.3, the Council shall ensure or procure the provision of the s75 Services related to the Council Functions:

[bookmark: _Toc505182067]subject to paragraph 1.3, the CCG shall ensure or procure the provision of  the   relevant s75 Services in relation to the CCG's Functions;

[bookmark: _Toc505182068]each Partner shall use their reasonable  endeavours to arrange and ensure the novation of any Service Agreements and any contracts novated by the other (or  other contracts either  substituted therefore  or  entered  into  solely  in connection with other  Partners  Functions) back to the other which shall accept such novation.

[bookmark: _Toc505182069]any assets transferred from a Partner to the  other under  these  arrangements  (or  other assets either substituted therefore or used solely in connection with the  relevant  Functions)  shall  transfer  back  to  the originating Partner subject to agreed terms.

the Partners will work together to identify suitable alternative accommodation for the CCG to occupy post termination of this Agreement. During the notice period, the CCG will be permitted to remain within premises occupied by them, without penalty at those premises or alternative Council owned/controlled premises should reasonable operational factors warrant this;

[bookmark: _Toc505182070]the Partners will not, following service or receipt of a valid notice to terminate this agreement: -

[bookmark: _Toc505182071]increase or decrease the number of persons employed or  engaged  by in connection with the provision of the Functions by more than 10% without obtaining the consent of the other (such consent not to be unreasonably withheld); or

[bookmark: _Toc505182072]significantly alter the terms and conditions of employment of persons employed or engaged in connection with the provision of the Functions without obtaining the consent of the other (such consent not to be unreasonably withheld).

[bookmark: _Toc505182073]The  Staff  employed  in  relation  to  the  Council Functions at that time will transfer to the Council or (if the Council decides to procure the provision of any of the relevant Services from a third party provider that provider) either in accordance with TUPE or, if TUPE is deemed not to apply, the Council shall itself or, if applicable, use its reasonable endeavours to seek that its alternative provider (if any) employs those Staff on the same terms and conditions of employment as apply to those Staff immediately before termination.

The  Staff  employed  in  relation  to  the  CCG Functions at that time will transfer to the CCG or (if the CCG decides to procure the provision of any of the relevant Services from a third party provider that provider) either in accordance with TUPE or, if TUPE is deemed not to apply, the CCG shall itself or, if applicable, use its reasonable endeavours to seek that its alternative provider (if any) employs those Staff on the same terms and conditions of employment as apply to those Staff immediately before termination.

[bookmark: _Toc505182074]The  Partners shall  work  together  to ensure an orderly handover in relation to all aspects of the  Functions  and  shall  at  all  times  act  in  such  a manner as not to adversely affect  the winding down and transition of the Arrangements or the obligations of the Partners under this agreement and in particular the Partners   shall,  as  soon  as  reasonably  practicable provide to the other details of the terms and conditions of  employment of all employees engaged in providing the Functions.

[bookmark: _Toc505182075]Both Partners agree that all such information as may be provided to the other may be passed on to any prospective or new service providers (in confidence) for the purposes of future provision of the Functions and obtaining advice only.

[bookmark: _Toc505182076][bookmark: _Toc505182077]Both Partners shall transfer ownership, to the originating Partner, the records and information relating to the Functions, including any relevant records that were transferred to the other at the Commencement Date.

[bookmark: _Toc505182078]Both Partners shall agree a Just and Equitable approach to the final reconciliation of any budgetary underspend or overspend.

[bookmark: _Toc505182079]The Partners shall within 28 days of the Effective Date review this Clause in relation to uninsured liabilities.


[bookmark: _Toc505182081][bookmark: _Toc505263627]SCHEDULE 10

MEDIATION

1. [bookmark: _Toc505182083]General Provisions

[bookmark: _Toc505182084]The Partners shall regard the mediation process as confidential.

[bookmark: _Toc505182085]The Partners shall co-operate fully in the provision of information and attendance at meetings required as part of the mediation process.

[bookmark: _Toc505182086]Where time scales are specified in this Schedule 10, the Partners may, by agreement in writing, vary those time scales.

[bookmark: _Toc505182087]The Partners may discontinue the mediation process at any time provided such agreement is recorded in writing (signed by both Partners) and served on the mediator (where appointed).

[bookmark: _Toc505182090]Where the Partners reach an agreement as a consequence of this mediation process, such agreement will be recorded in writing and signed by both Partners. The content of that agreement will be final and binding.

[bookmark: _Toc505182091]Request for Mediation

[bookmark: _Toc505182092]The mediation process shall only proceed where dispute resolution in accordance with Clause 26.1 has failed. 

[bookmark: _Toc505182093]Subject to written agreement to the contrary, within five (5) working days of the Partners referring the matter to mediation in accordance with Clause 26.2 both Partners shall make reasonable endeavours to agree the following:

[bookmark: _Toc505182094]the identity of the mediator;

[bookmark: _Toc505182095]the mediator's role; and

[bookmark: _Toc505182096]the proposed timetable for the mediation process (subject  to the availability and agreement of the mediator).

[bookmark: _Toc505182097]For the purposes of  Paragraph 2.2.2 the mediator's  role shall  be either directional (where the mediator does not express his/her own opinion) or facilitative (where the mediator may make a recommendation or settlement proposal to the Partners whether in the form of a view on the merits of the case  or  his/her  opinion  as  to  what  would  be  reasonable  in  terms  of settlement).

[bookmark: _Toc505182098]In the event that the Partners agree the identity and the role of the mediator and the proposed timetable for the mediation they shall jointly approach the mediator with the purpose of finalising the agreed arrangements with the mediator and the mediation shall proceed accordingly.

[bookmark: _Toc505182099]In the event that the Partners are unable to agree the identity or role of the mediator and/or the timetable for the mediation process then provided that both Partners still agree in principle to the mediation they shall refer the disputed issue(s) within 5 working days of those issues being identified for resolution by the Centre for Dispute Resolution (“CEDR”) and shall request a response within 10 working days.

[bookmark: _Toc505182100]Where proposals made by CEDR are unacceptable to either Partner or the CEDR  is  unable  to  respond  within  10  working  days  then  the  mediation process shall cease, unless agreed otherwise.

[bookmark: _Toc505182101]The Mediation Process

[bookmark: _Toc505182102]The mediator's costs and expenses shall be met in equal proportions by the Council and the CCG.

[bookmark: _Toc505182103]All discussion and negotiations during the mediation process will be on  a privileged “without prejudice” basis, unless such privilege is waived by the Partners by agreement in writing either generally or in relation to any specific aspect.  No Partner may refer in any proceedings that will subsequently take place to any such privileged discussions and negotiations.

[bookmark: _Toc505182104]Where the mediator meets with the Partners individually any information provided at that meeting will be kept confidential and will not be conveyed to the other Partner without the express consent of the Partner providing that information.   The same constraints will not apply when a meeting takes place where both Partners are present provided at the meeting will be kept confidential and will not be conveyed to

[bookmark: _Toc505182105]In the event that the mediation fails to produce a solution to the dispute the mediator will not act as arbitrator, or in any other capacity, in relation to any other proceedings which may take place to resolve the Dispute.


[bookmark: _Toc505182106][bookmark: _Toc505263629]SCHEDULE 11

[bookmark: _Toc505182107][bookmark: _Toc505263630]

NOTICES



1. The CCG Authorised Representative who is authorised to receive any Notices in accordance with Clause 27 and at the following address:

The Chief Operating Officer

North East Lincolnshire CCG
Municipal Offices

Town Hall Square

Grimsby

North East Lincolnshire

DN31 IHU





The Council Authorised Representative who is authorised to receive any Notices in accordance with Clause 27 and at the following address:

The Chief Operating Officer 

North East Lincolnshire Council
Municipal Offices
Town Hall Square
Grimsby
North East Lincolnshire
DN31 IHU








[bookmark: _Toc505182108][bookmark: _Toc505263631]SCHEDULE 12

[bookmark: _Toc505182109][bookmark: _Toc505263632]DATA PROTECTION AND INFORMATION SHARING



DRAFT



The Partners shall finalise this Schedule within 28 days of the Effective Date whereupon they agree that a signed version of the finalised Schedule shall be inserted in replacement of this Draft Schedule 12.

PART A

The details of the sharing of Personal Data taking place under this Agreement are set out below.



		Purpose for which Personal Data is being shared

		[Insert a clear and detailed description of the purpose for which personal data is being shared.]



		Categories of Personal Data



		[Insert a list of the categories of personal data which are intended to be shared under the agreement. If any sensitive personal data will be shared, this should also be detailed. The categories of personal data should be adequate, relevant and necessary to achieve the purpose set out above. The reasons for concluding this should be stated.]



		Potential recipients and reasons for access

		[Insert a list of the potential recipients of personal data being shared (e.g. sub-contractors) and the reasons for which they are being given access to the shared data.]



		Data sharing process

		[Insert the process for sharing personal data. For example, whether it will be shared via secure email, an online portal, at regular meetings, etc. Include when the data will be shared.]



		Any deletion requirements

		[Insert how long the recipient will hold the shared data for, and what will they do with it once the purpose of sharing has been fulfilled. Consider whether the recipient should be required to confirm deletion.]



		Details of the decision to share

		[Record when the decision to share was made and who by.]










PART B

The details of the Processing taking place under this Agreement are set out below. 



		Subject matter of the Processing

		[Insert a high level, short description of what the processing is about i.e. its subject matter.]



		Duration of the Processing



		[Insert the duration for which personal data will be processed under the agreement.]



		Nature and purpose of the Processing



		[The nature of the processing means any operation such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise making available, alignment or combination, restriction, erasure or destruction of data (whether or not by automated means) etc. 

Insert all intended purposes. Examples of purposes might include: employment processing, statutory obligation, recruitment assessment etc.]



		Types of Personal Data



		[Insert the types of personal data that will be processed under the agreement. Examples include: name, address, date of birth, NI number, telephone number, pay, images, biometric data etc.]



		Categories of Data Subject

		[Insert the categories of data subject. Examples include: staff (including volunteers, agents, and temporary workers), customers/ clients, suppliers, patients, students / pupils, members of the public, users of a particular website etc.]
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